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AHOTALIA

Y cTaTTi HAaroJIOWYyETHCS, 1110 MaciITabHa pociiicbKa arpecis npoTyu YKpaiHu Ta CTaH «HO-
Boi xoJsioAHOI BiiHU» Kpemuis npoTH nuBini3oBaHoro cBiTY Hapasi 4acTo cIpUiMa€EeTbCsA
y BUMIipi KOHIENLiil KOTHITUBHOI BilfHH, IPU IIbOMY OCOGJIMBi BUKJIMKH BUHUKAIOTh 3a
yMOB MaciITabHol Mirpauii. BogHo4yac nuTaHHA OoLiHKM GOPM Ta METOAIB MPOTHUAil KOT-
HITUBHIH BiliHI y M>KHapOoJHOMY Ta €BPONENCHhKOMY NpaBi, cepe/| iHIIOTO 3 ypaXyBaHHAM
MirpauniiHoro ¢pakTopy, 3a/JIMIIAIOTHCS BKpail MajsoAocaijxeHUMU. MeTolo cTaTTi aBTOpHU
OKpeCJIMJIY OL[iHKY IPaBOBOI0 peryJIloBaHHA KOTHITUBHOI BilHU y paBi EBpocoi03y 3a yMOB
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! KaHAMJAT PUAUYHUX HayK, foueHT; orcid 0000-0002-4895-8520
?  JIOKTOp HpUAMYHUX HayK, npodecop; orcid 0000-0002-9317-3845; e-mail: babinb@ukr.net
8 KaHAMJAT pUAUYHEX HayK; orcid 0009-0005-9637-3497; e-mail: rpo.odessa@i.ua


http://doi.org/10.32752/2786-5185-2026-6-4-
mailto:babinb@ukr.net
mailto:rpo.odessa@i.ua

6 Migration & Law. 2026 Vol. 6 (Issue 4)

JIOKyMeHTiB EBPOCOI03y, 0COGIMBOCTEH ynpaBaiHCbKOI Moziesli EBPOCO03y, iKa CKJaaacs
y il chepi Ta nepcrneKTUB NpaBOBOro 3abe3neyeHHs BiANOBiAHOI AifJibHOCTI Ha piBHI
€BPOINEHCbKUX AUPEKTUB Ta persaMeHTiB. CTaTTA AOBOJUTH, 10 OJHUM 3 NePIIUX NpHU-
KJIaZliB HOpMAaTHBHOTO peryJloBaHHs KOTHITUBHOI BiHU ¥ IpaBi EBpOCO03y CJ1ijJ BBaXKaTU
[lnan Ai#t €C mogo cTpaTeriyHUX KOMyHikauii. HacTynHuM KpoKoM y 11bOMy BUMipi BapTo
BBaxkaTH [lnan aill npotu gesindopmauii, 3asBieHuit y €EBpocorosi B rpyani 2018 p. As-
TOPU KOHCTATYIOTh, L0 CTPAaTeriyHi KOMYHiKalilHi 1inboBi rpynu EBponeicbkoi cayx6u
30BHIIlIHIX 3B’A3KiB 3apa3 npucyTHi B kpaiHax CxifHoro napTHepcTBa Ta LleHTpanbHi# As3ii,
3axigHux bankaHax, [liBgeHHOMY cycifgcTBi Ta kpaiHax A¢pukHy Ha niBjeHsb Bij Caxapu.
Y pocaigkeHHI KOHCTaTOBaHe NEBHY CTarHalilo IpaBOBOrO Pery/Jl0BaHHA KOTHITMBHOI
BiliHUM y HOpMaTHUBHIHN 6a3i EBpocor03y, 31 36epeKeHHAM NPOTArOM OCTAHHBOTO JECATH-
piyysl cyTO NporpamMHO-NpaBoBOro MiAXo4y A0 BUpIilleHHs L[iel Npo6JeMaTHKH, HIJISXOM
cxBaJieHHs npodinbHux [lnaniB aid. CTaTTa JOBOAUTD, L0 BiANOBiAHI JoKyMeHTH EC He
MICTATb 0O3HAK aHIi CTpaTeriyHoro njaHyBaHHs, aHi 3acajy NPOrpaMHOro peryJl0BaHH4, i3
BCTAHOBJIEHHAM CHUCTEM 3aXO/liB Ta CTPOKIB ix BUKOHaHHSA. K/l040OBUM ynpaBJliHCbKUM
opraHoMm y Ljii cdepi crasa EBponeicbKka cayx6a 30BHILIHIX J[iil Ta yTBOpeHi B paMKax
il MaHZaTy cneliasizoBaHi po6oui rpyny, Npu LbOoMy 3aBAaHHA Ta reorpadiuHuil BUMip
LUX IPYI € NPSIMO peJieBaHTHUM OCHOBHHUM perioHam MirpauniiHoro Tucky Ha €C. Jisiib-
HicTb EBpOCOI03y B OpraHisaniiHoMy BUMipi HOCUTb HacaMIepeJ peaKTUBHUM XapaKTep,
y ¢opmaT pearyBaHHsI Ha KJIIOUYOBi 30BHilIHI iHpopMmauiiHi 3arposu, cepen iHmworo u y
cdepi mirpanii, 0CHOBHOIO 3 IKMX Hapasi leTepMiHy€eTbCs pociicbKa 30BHIIIHA Jif/IbHICTD
y paMKax KOTHITUBHOI BIHHU NIPOTH LUBIJNi30BaHOr0 CBiTY. 3a IIMX YMOB y CTaTTi Zl0Be/ieHe
1110 TOCUJIEHHS] HOPMATUBHOrO 3a6e3Me4YeHHs BiilMOBiAHMX 3aX0AiB npoTU/ii pociicbkii
KOTHITHMBHIH BiliHI 10 piBHS cllelliaibHUX perylaMeHTiB Ta JUPEeKTUB EBPOCOI03y 04iKyBaTHU
BaXkko. Lle 3ymoBJieHe cienudikorw cnpuiHATTS y npasi EC kaTeropii npasa Ha iHpopMma-
it0 Ta Ha CBOGO/Y CJI0BA, SIKi CIPUUMAIOThCA K QyHIaMeHTa/IbHi Ta 3acaHUYi LiIHHOCTI
Corosy. [Ipy 1poMy 3acTOCyBaHHA caMe iMIepaTHBHUX, a He IPOrpaMHUX MoJieslel IPOTUAiT
KOTHITUBHIH BiliHi y EBpoCOol03i BiZi0OyBaeThCsA HacaMnepes y chepi CAaHKIIHHOI MOJIITUKH,
110 Ma€ CTaTH NpeJMeTOM OKpPeMHUX HAayKOBUX A0C/Ii[KeHb.

KnrouoBi ciioBa: fe3indpopmaniss; EBponeiicbkuit Coro3; KOrHITUBHA BiliHa; Mirpauis; npaBo
€C; mporpaMHe peryJroBaHHs; CBOO0/A CI0BA.

ABSTRACT

The article emphasizes that the large-scale Russian aggression against Ukraine and the
state of the Kremlin’s “new cold war” against the civilized world is currently often perceived
in terms of cognitive warfare concepts, with special challenges arising in the context of
large-scale migration. At the same time, the issues of assessing the forms and methods
of countering cognitive warfare in international and European law, including taking
into account the migration factor, remain extremely understudied. The purpose of the
article is to assess the legal regulation of cognitive warfare in European Union law in the
context of large-scale migration. The paper analyzes and compares existing EU program
documents, the features of the EU management model that has developed in this area, and
the prospects for legal support for relevant activities at the level of European directives
and regulations. The article proves that one of the first examples of regulatory regulation
of cognitive warfare in European Union law should be considered the EU Action Plan on
Strategic Communications. The next step in this dimension should be considered the
Action Plan against Disinformation, announced in the European Union in December 2018.
The authors state that the strategic communication task forces of the European External
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Action Service are now present in the Eastern Partnership and Central Asia countries, the
Western Balkans, the Southern Neighborhood and sub-Saharan Africa. The study states a
certain stagnation of the legal regulation of cognitive warfare in the regulatory framework
of the European Union, with the preservation of a purely programmatic and legal approach
to addressing this issue over the past decade, through the approval of profile Action Plans.
The article proves that the relevant EU documents do not contain signs of either strategic
planning or the principles of programmatic regulation, with the establishment of systems
of measures and deadlines for their implementation. The key management body in this
area has become the European External Action Service and specialized working groups
established within its mandate, while the tasks and geographical dimension of these groups
are directly relevant to the main regions of migratory pressure on the EU. The activities of
the European Union in the organizational dimension are primarily reactive in nature, in the
format of responding to key external information threats, the main of which is currently
determined by Russian foreign activities within the framework of cognitive war against
the civilized world. Under these conditions, the article proves that it is difficult to expect a
strengthening of the regulatory support for relevant measures to counter Russian cognitive
war to the level of special regulations and directives of the European Union. This is due to
the specifics of the perception in EU law of the categories of the right to information and
freedom of speech, which are perceived as fundamental and fundamental values of the
Union. At the same time, the application of imperative, rather than programmatic models of
countering cognitive war in the European Union occurs primarily in the sphere of sanctions
policy, which should become the subject of separate scientific research.

Keywords: cognitive war; disinformation; European Union; EU Law; freedom of speech;
programmatic regulation.

I. BCTYII

MacutabHa pocificbKka arpecist IpoTH YKpaiHu Ta CTaH «HOBOI X0JI0/I-
Hoi BiliHU» KpeMJsif NpoTH IIMBINI30BaHOI0 CBITY Hapasi 4yacTo CIpUK-
Ma€TbCS Y BUMIipPi KOHIEMI[il KOTHITUBHOI BiiHHU, IPHU LIbOMY 0COGJIMBI
BUKJIMKHW BUHUKAIOTh 33 YMOB MacluTabHol mirpanii. BogHodac korHi-
THBHA BillHA He Ma€ CIPUHUMATHUCS CIPOIIeHe, K pi3HOBU/ iHdopMa-
[iHOI Y¥ MpOoIaraHAMCTChbKOI AiSJIBHOCTI Ta NOTPeOye HA BpaxXyBaHHA
il BeJleHHS1 arpecopoM sIK CKJIaJJHUKa iHIIKUX GOpM BeJleHHs 36pOiHOro
KOHQJIIKTY, BKJIIOYAI04YU KiGepBiliHY, IOpUJUYHY BiliHY TOLI0'.

[Tpu uboMy caMe OKynoBaHi TepuTopii Ykpainy, Taki sk Kpum cranu
JlJIs1 arpecopa JiabopaTopi€lo HanpalloBaHHS NPAKTHUK He MPOCTO YTHUCKIB
Ta 3HULIEHHS KYJbTYpPH, ajie U AJid 11 BAKOPUCTAaHHSA B paMKax LiJiCHOI

! Pleshko E. (2026). Cognitive Warfare and Occupied Crimea. URL: https://arcrimea.org/en/
analytics/2026/06/22/cognitive-warfare-and-occupied-crimea/
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NOJIITUKH, CIPAMOBAHOI NIPOTH YKpaiHU Ta LIiHHOCTEN Cy4acHOi €BpO-
nercbKol MBiIi3anii, 1[0 Ma€ 03HaKU KOTHITUBHOI BiHHK.

HewopnaBHi gocaigxenHa Acouianii Peinterpanii Kpumy cBiguars,
110 OKYINOBaHi TepuTopii YKpalHU aKTUBHO BUKOPUCTOBYIOTbLCA POCIH-
CbKHUMHU CHeLCcaAyK0aMH sIK MJalJapM BeJleHHS KOTHITUBHOI BilHU IPOTH
KpaiH EBpOCOI03y, Ta Ha/laJli BiANOBiIHA aKTUBHICTh PO3BiJIKU arpecopa
TiJIbKU 3pOCTaTUMe, CEPEJ] iHIIOTO NMPH LbOMY 3aCTOCOBYETHC GaKTOP
MirpaHTiB?. BogHo4yac nuTaHHS OL[iHKH GOpPM Ta METO/IB MPOTHUII KOr-
HITUBHIH BiliHi y Mi>kHapOZAHOMY Ta €EBPOIENCbKOMY MPaBi 3aJIMIIAKTbHCS
BKpaul MaJIoZ0C/i>KEHUMH.

BucBiT/ieHHd pesleBaHTHUX BUKJIMKIB 1 3arpo3 KOTHITUBHOI BiHHU y
KOHTEKCTI NPOTHUAIT pociicbKoi arpecil Ta okynanii TepuTopin YkpaiHu
Ta MacoBOl Mirpanii Mo>xHa HOMITUTH Y NOTOYHUX HayKoBHUX npayax T. O.
Annynosoi, M. 0. balimypaToBa, 10. 0. BosiomnHa, K. B. 'pomoBeHKa, b. A.
Kopmuua, M. L. [TamikoBcbkoro, f. O. TuLbKOI Ta AeKUX iHIIUX, BOAHOYAC
CUCTEMHOTO aHaJsi3y caMme ¢opM pearyBaHHsI npaBa EBpPOCOI03y Ha BiJ-
NOBi/{Hi BUKJIMKU cy4acHi MoHorpadiyHi JoCaAiAKeHHS TOKU He MiCTATb.

II. META I METOAOJIOT'TA

MeTor0 L€l cTATTI CJIiJ BBaXKaTU OLIHKY IPaBOBOr'0 peryJBaHHA
KOTHITUBHOI BillHU y npaBi EBpocor3y 3a yMOB MacuTabHoi Mirpariii,
a J10 3aBJlaHb, IKi MpU IbOMY NOTPe6YIOTh HA PO3B’sI3aHHS, BapTO Bif-
HEeCTH aHaJii3 Ta NOPiBHAHHSA HasiBHUX MPOrpaMHUX NOKYMeHTIiB EBpo-
C0103y, 0CO6JIMBOCTEN yIpaBJiHCbKOI Mo/iesli EBpOCOI03y, IKa CKJanacs y
ikl cdepi Ta mepcrneKTUB MPaBOBOTO 3abe3NedyeHHs BijnoBigHOL Ais/Ib-
HOCTi Ha piBHI €BpONENChKUX JUPEKTUB Ta peryiaMeHTiB.

[Ipy bOMY KJIFOUOBMMU HAYKOBHMU METOJaMH, sIKi BApTi Ha BUKO-
PUCTaHHA AJIs BUPilleHHS TaKol Mpo6JieMaTHUKH, CJIiJi BBaXKaTH ITPOTPaM-
HUU, MPOrHOCTUYHUH, POpPMabHO-IOPUAUUYHUN Ta FTepMeHEeBTUYHUH. Y
[[bOMY KOHTEKCTi MpOrpaMHUM aHaJli3 JOKyMeHTiB EBPOCOI03y HAOYBa€E
0COOJIMBOI0 3HAaY€EHHS, OCKIJIbKM BiZiMOBiHI mpaBOBiJHOCHHM HA ChO-
ro/iHi BperyJiboBaHi HacaMIepes MJaHaMHU [ii, a He iMIIEpaTUBHUMU

1 Tsybulko 0. (2026). Cognitive War, Occupied Crimea and Cultural Indicators. URL: https://
arcrimea.org/en/analytics/2026/05/23/cognitive-war-occupied-crimea-and-cultural-indicators/

2 Prykhodko A., Pleshko E. (2026). Crimean Trace in the Aggressor’s Cognitive Strikes on France.
URL: https://arcrimea.org/en/investigations/2026/07/17/ crimean-trace-in-the-aggressors-
cognitive-strikes-on-france/
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pernaMmeHTaMu Ta AupeKTUBaMU Coro3y. [I[pOrHOCTUYHUN MeTOA Ma€
0C06JINBY BUTPEOYBAHICTb OCKIJIbKHY NOJaJ/Iblla AUHAMiKa pery/l0BaHHSA
acneKTiB KOTHITUBHOI BiMHU Ta MacoBol Mirpauii y EBpocoro3i noku He
Ma€ 4iTKO BU3Ha4yeHOI nepcrneKTUBU. CBOEIO Yeproo repMeHeBTUYHUHI
MeToJ Nepejibavac NorirMbaeHe A0OCTiKEHHS IK opraHisaniliHoi mogesi
€Bpocoto3y y ik cdepi Tak ¥ cnenudpiky BUKOPUCTOBYBAHOIO JOKYMEH-
TamMu €C NOHATINHOrO anapary.

II1. BUKJIAZL OCHOBHOI'O MATEPIAJTY

OfHMM 3 epIINX NPUKJIA/iB HOPMAaTUBHOTO PeryJ/It0BaHHA KOTHITUBHOI
BiliHM y npaBi €Bpocoto3y ciaif BBaxkaTH Ilnan gii €C 11040 cTpaTeriyHux
KOMYyHiKalil, 3asBieHuil y yepBHi 2015 p. 3a nifcymkamu /Jleknapariii,
NpUUHATIN Ha camiTi CXifHOTO MapTHepcTBa y Pusi mMicauem panime’.
lleli OKyMeHT NPSAMO BUXOJUB He JIMlle 3 NOTpeOH BeJeHHH iHOp-
MalilHOI NOoJITUKKA EBPOCOIO3Y, aJle ¥ 3 BUKJIMKIB 30BHIIIHbOI AHTUEB-
poneicbKoi nponaraH/iy; BapTo J0AaTH L]0 NMTAaHHS MacoBOi Mirpauii
OTpUMaJIM NiJi Yac HaBeJleHOTO CaMiTy 0cO6JIMBY yBary.

[lnan fiv 3aaBJIlE, WO CTpaTeriyHi KOMyHiKalii € BAXKJIMBUM IHCTPY-
MEHTOM y JOCATHEHHI 3araJibHUX MOJITUYHUX Liisiel EBpOCOI03y Ta y3a-
raJIbHIOE iX y TakoMy ¢opMarTi: epeKTHUBHA KOMYyHIKallisfl Ta NPOCyBaHH:A
MOJIITUKU Ta LiHHOCTel EBPOCOI03y; 3MilJHEHHS 3arajbHOro MeJia-ce-
peZloBUIIA, BKJIKYAIOYU NiATPUMKY He3aJeXKHUX MeJiia; NiABULeHHA
006i3HAHOCTI rpOoMa/iCbKOCTI Npo Je3iHdopMaliiHy AisJbHICTb 30BHILI-
HiX cy6’eKTiB Ta MoKpaleHHs 3/JaTHOCTI EBpOCOI03y nepeibavyaT TaKy
JisJIbHICTB Ta pearyBaTu Ha Hei’.

[lnaH Ail noxaBas, 10 «CTpaTerivyHa KOMyHikaliss EBpocoio3y 10/0
CXiZJHOTO CyCiicCTBa MOBHWHHA, Nepll 3a BCe, 30Cepe/pKyBaTUCH Ha poO3-
po61Li NO3UTUBHUX Ta ePEeKTUBHUX MeCeKiB 1[0/0 MOJITUKH EBPOCO-
103y 1110/10 perioHy. 3aMicTh TOro 1106 NOSICHIOBATH AieTaJi NOJITUKHU Ta
nporpaM €Bpocow3y, BOHM NMOBUHHI YiTKO NOSCHIOBATHU iXHI epeBaru
JAJs Jiofen periony. Lleit NO3UTUBHUN HapaTUB CJiJ, TOBIAOMJIATH 3pO-
3yMiJiol0 MOBOIO Ta 6a3yBaTU Ha peasbHUX iCTOPiAX ycmixy, Aki 3HaU-
JIyThb BiATYK y IiJIbOBOT ayquTOpiin®.

1 Action Plan on Strategic Communication. EU Ref. Ares (2015)2608242. 22 June, 2015. URL:
https://www.allbusinesstemplates.com/preview/NBV5A/YCSGH/1/

Tam camo.

Tam camo.
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HacTynHuM KpokoM y 11bOMy BUMipi BapTo BBaxkaTH [lyaH il npoTu
nesindopmarii, 3asgBaeHui y EBpocotosi B rpyaHi 2018 poky?. [lesindop-
Mallis y [bOMY IOKyMeHTi TIYyMa4uThCs SIK lepeBipeHOo HellpaB/MBa abo
oMaHJIMBa iHpopMaLis, sKka CTBOPIOETHCS, IPE3EHTYEThCS Ta MOIMIUPIO-
€TbCS 3 METOI0 eKOHOMIYHOI BUTOJ X 260 HABMUCHOI'0O BBeJleHHsI FPOMaJ-
CbKOCTI B OMaHy Ta MOXe 3aBJjaTH CycniyibHOI mkoau. CycnijibHa LIKoAa,
fonaetbed y [lnaHi, BKAOYae 3arpo3u AeMOKpPaTUYHUM NpoLiecaM, a
TaKO0X CYCIIJIbBHUM 6J1araM, TaKUM [K 3,0pOB’sl, JOBKIJJIA 49U Oe3leKa
rpomMazisiH €spocoto3y. [Ipu ubomy [lnan oniHio€e BiAnoBiAHI MirpaninHi
dakTOpu Ta BUKJIHUKHU K GeHOMEH, SIKii MoTpebye Ha BpaxyBaHHS MiJ
yac BU3HaUYeHHA POpM Ta MozeJsied NpoTUuaii gesindopmalii.

[lan 2018 poky nikpectog, 1o Ae3iHpopMmallis He BK/IOYAE HEHAB-
MUCHI NOMUJIKH, CATUPY Ta Napofil, a TAKOXK 4iTKO BU3HA4YeHI NapTiiHI
HOBMHHU Ta KOMeHTapi. JloKyMeHT BKasye, 1110 X04a BU3HA4YeHHs Tribpuj-
HUX 3arpo3 B iHpopmaniiHOMy BUMIipi pi3HATbLCA Ta MOBUHHI 3a/ulla-
THCS THYYKHMMH, 106 pearyBaTH Ha iXHIO 3MiHy XapaKTepy, i1 KOHIenLis
OXOIIVIIOE NOEJHAHHS IPUMYCOBOI Ta NiAPUBHOI JislJIbHOCTI, 3BUMaHUX
Ta HETPaAULiNHUX MeTO/iB (TOOTO JAUIJIOMAaTUYHUX, BINCbKOBUX, KO-
HOMIUHHX, TEXHOJIOTIUHHX), IKi MOXXyTbh BUKOPHUCTOBYBATHUCSI CKOOPAU-
HOBAHO Jlep>KaBHUMU ab0 HeJlepKaBHUMH Cy0'€eKTaMU /151 JOCATHEHHA
KOHKPEeTHHX I[iJIel, 3a/MILIAI0UYUCh HUXKYe nopory odiniiHo oroJiolie-
HOi BiiHUZ.

3asBuyai, fogae [lan, akeHT po6UTHCA HAa BUKOPHUCTAHHI Bpas/iu-
BOCTEM LIiJIi Ta CTBOPEHHI HEOAHO3HAYHOCTI [IJisl ePeLIKO/>KaHHSA NpPo-
1ecaM NPUUHATTSA pillleHb, BKa3y4YX Ha MacoBaHi Je3indopmaniniHi
KaMIIaHil, BUKOPHUCTaHHA COLia/IbHUX MepexX [Ji1 KOHTPOJIIO MOJiTHY-
HOTO HapaTHBY abo pajukasnizaiii, BepbyBaHHS Ta COPSIMYBaHHS Moce-
peAHUKIB MOXKYTb 6YTH 3acob6aMu ribpugHux 3arpo3. Ocob6iuBy yBary
IpY LbOMY NpHJiJeHe BUKJIWKAaM, NOPOJKEHUM MirpalniiHUMHU npole-
camu B pamkax Corosy.

JlokyMeHT Z07a€, 0 60poTh0a 3 fe3iHdopMaIiiero BUMarae moJiTuy-
Hol pily4docTi Ta €UHUX Ail, Mobini3anii Bcix miApo3AiaiB ypsaaiB kpaiH

EUR-Lex (2018). Action Plan against Disinformation. Joint Communication to the European
Parliament, the European Council, the Council, the European Economic and Social Committee
and the Committee of the Regions. JOIN(2018) 36 final (Brussels, 5 December, 2018). URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52018JC0036

Tam camo.
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€BpPOCO103y, BKJIIYAKYH CHIJIbHOTH 60POTHOU 3 TiGPUIHUMHU CUCTEMAMUY,
Kibepbe3nekH, po3BiJIKU Ta CTpAaTeriuyHMX KOMYHiKallil, OpraHiB 3axucTy
JlaHUX, BUGOpPUYUX, TPABOOXOPOHHUX Ta Meia-opraHiB. Taki kpoku, BKa-
3yeTbcs y [lnaHi, «caig po6uTH y TicHIN cniBnpani 3 ofHOAYMISMU T10
BCbOMY CBITY», 110 «BUMArae€ TiCHOI CIliBIpali Mk iHCTUTYyLiAMU EBpO-
CO103Yy, Jlep>KaBaMU-4JeHaMU, TPOMa/iiHCbKUM CyCIliJIbCTBOM Ta IPUBAT-
HUM CEKTOPOM, 0COGJIMBO OHJIAWH-TIaTPopMaMu» *.

CkoopavHoOBaHa BiAinoBiAb Ha Ae3iHdopMaliito, npeacTaBieHa B [liaHi
nint 2018 poky, 6a3yeThCAd HA YOTUPbHOX CTOBMAX: MOKPALIeHHS MOXKJIU-
BOCTEM IHCTUTYLid EBpOCOI03y BUABJIATH, aHaNi3yBaTH Ta BUKPUBATH
nesiHdopMaliito; NOoCUJeHHS CKOOPJMHOBAHUX Ta CHiJIbHUX 3aX0/iB
pearyBaHH{ Ha JiesiHdopMallito; Mob6isizallis IpUBaTHOTO CEKTOPY AJist
60poTh0OU 3 Zle3iHdopMaIi€to; miBUIIEHHS 00i3HAHOCTI Ta MOKpaleHHSs
CTIMKOCTI cycnisibcTBa®,

[IpumMiTHoO, wo y 2021 p. BiTuu3HAHa aBTopka B.T. XakimoBa, focii-
JDKYIOUM AisIbHICTh EBpocoro3y y cdepi peanizauii Bkasanux [lianiB
Jili, HaBoAUTH cnenudiky AisgabHocTi East StratCom Task Force (ESTF)
SIK CTPYKTYPH, MiiMaHaTHIA EBponeichKil cyx6i 30BHINIHIX cIIpaB, K
«po6040i rpynu», AiAAbHICTE fAKOi «6a3yeThcsa HA MaHzati Pagu» €Bpo-
coto3y 3 6epe3Hs 2015 poky. L[ aBTopKa BUCAOBJIOE AYMKY, 1[0 «OMY-
6s1ikoBanuil y 2018 poui [lnan pitt EC npoTu aesindopmaiiii 3a6esneuye
MilHY OCHOBY AJis1 Aili», B ESTF € «K/Il0UOBHMM aKTUBOM [1J151 BUSIBJIEHHS
Ta pO3BiHYaHHS HENpaBAUBUX pOCiicbKUX QelKiB»®. BapTo KoHCTATY-
BaTH, 110 BiANMOBIAHI pilmieHHsA EBponelchbKoOl cayK6u NpsiMo Bimobpa-
»Kauu 11 moTeHLian y cdepi BBy Ha MirpanidHi HOTOKH.

Y akocti nepcnekTuBHUX KpokiB B. T. XakimoBa HaBoauTh «Komekc
MpPaKTUKHU, KO BOHU OyAyTh Jl06pe BNPOBaKeHi niaatdopmamu, a
TaKO0 3aKOH Mpo Kibepbe3eKy Ta NepCcneKTUBU KibepcaHKii». BTiwm,
BBaXKa€ 1 JOCAIJHULA, 06 6YTH LIJIKOM FOTOBUMH NPOTUJIATH 30B-
HilHIM Ae3iHopManiiHUM KaMIaHisAM caMme y KibepnpocTopi, «Heob-

EUR-Lex (2018). Action Plan against Disinformation. Joint Communication to the European
Parliament, the European Council, the Council, the European Economic and Social Committee
and the Committee of the Regions. JOIN(2018) 36 final (Brussels, 5 December, 2018). URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52018]C0036

Tam camo.

XakimoBa B. T. (2021). €Bponeiicbkuii Coro3 B enoxy NoCTHpaBu: JisybHicTb East Stratcom
Task Force. AkmyaawHi npobaemu nosimuku. Bun. 67. C. 159.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex

12 Migration & Law. 2026 Vol. 6 (Issue 4)

XiTHO 3aJIly4YUTH 3HA4YHI A0LATKOBI pecypcu». ToMy, BKa3ye eKClepTKa,
«MOTPiOHO Gisiblile 30cEpeUTUCA Ha OCTAaHHIX po3pobKax y raaysi mryy-
HOT'O IHTeJIEKTY, IKi HaZl3BUYalHO BIIJINBAlOTh HAa CTBOPEHHS Ta pPO3-
MOBCIO/[’KeHH Aile3iHpopMallii», OCKIIbKY «TeXHOJIOTIYHUH PO3BUTOK Ta
coliasibHI MeJjia IPUCKOPUJIU WIBUJKICTb PO3NOBCIO/P)KEHHSA IIPOAYKTIB
MOCT-TPaB/y Ta OXOIMJIEHHS HUMU»!,

Jopamo, o0 y BiacHii noto4yHiid aktuBHocTi ESTF kepyeTbcs 3aBaaH-
HSIMU 3a6e3nevyeHHs iHpopMaliiHoi LisicHOCTi Ta NpoTUAii «MaHinyns-
I[isiM Ta BTpy4yaHHAM iHo3eMHoOi iHopmarii (FIMI)». Came 0 kaTeropii
FIMI y ESTF BigHOocaTh ge3indopmariito, 3asBJs104Y, 1110 «EBPOMEN-
CbKa cay»k6a 30BHIIIHIX [[ifl BiAirpae npoBifHy poJ/ib y BUpillleHHI [bOTO
BUKJIMKY», OCKIJIbKU «3HAYHO PO3ILIMPEHE MOKJIUBOCTI BUSBJIEHHS, aHa-
ni3y Ta pearyBadHs Ha FIMI 3 2015 poky, Kosiu gepxKaBu-4ieHHd EBpo-
CO103y BIlepllle 3BEPHYJIHCA A0 EBPONENChKOI CAYKOU 3 TPOXaHHAM
BUPIMIUTH MpPo6eMU pociicbkux Ae3iHdopManiiHUX KaMIaHil y KOH-
TeKcTi arpecii pocii npoTu Ykpainu»?.

Y ubomy BuMipi MeTow ESTF 3asBsieHO 3abe3neyeHHs «bOinbll 1jije-
CIpsIMOBaHUX, eQEeKTUBHUX Ta CKOOPAWHOBAHUX BifinoBifgei Ha FIMI,
06 3axucTUTHU CHiJIbHY 30BHIIIHIO Ta 6€3MeK0BY MOJIITUKY EBPOCOI03Y,
JeMOKpaTHU4YHI IpoLecu Ta rpoMa/idH, a TaK0X IapTHEPIB Yy BCbOMY CBi-
Ti»3. BogiHO4Yac Mepexa CTpyKTyp EBpocoto3y 3 iHpopMaliiHUX TUTAHb,
HiZIKOHTPOJIbHUX EBPONENCHKIN CyK061, TOCTIHHO PO3IHPIOETHCS, TA OYe-
BUJIHO 110 ii popmMaT Bijobparkae caMe MOTOYHI BUKJIUKHU Y chepi Mirparii.

CtpaTteriyHi koMyHikanilHi 11isiboBi rpynu EBponelchbKol CayK6U
30BHILIHIX 3B’A3KiB 3apa3 npucyTHi B kpainax CxijHOro mapTHepCTBa Ta
LenTtpanbHiit A3il, 3axiguux bankanax, [liBaeHHOMY cyciAcTBi Ta KpaiHax
Adpuku Ha niBAeHb Bij Caxapu, TOOTO y perioHax, fiki HajlaloTb EBpo-
COI03y MaKCHMMaJibHe MirpaliliHe HaBaHTa)XeHHA. [Ipu iboMy 3asBJIeHe,
1110 «OCKiJIbKY YKpaiHa 3aJIMIIa€eThCS 1iJIJII0 pocificbKoi arpecii, a BIJIKUB

L Tam camo. C. 161.

EEAS (2026). Information Integrity and Countering Foreign Information Manipulation &
Interference (FIMI). URL: https://www.eeas.europa.eu/eeas/information-integrity-and-
countering-foreign-information-manipulation-interference-fimi_en

3 Tam camo.
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BTOPTHEHHSI BUXOAHUTH Aajieko 3a Mexi periony, ESTF craButh po6ory,
noB’si3aHy 3 YKpaiHoo, B OCHOBY CBOEI JislIbHOCTI»™.

BosaHovac B paMkax EBpornelcbkoi cayx6u aie TexniuHa rpymna s
3axiguux Bankan (WBTF). Ii cnenudikoro € opienTanis sk Ha ayAuTOpiIo
€Bpoco103y, Tak 6aJKaHCbKUX KpaiH 3a MexxaMy €C, 3 BUKOPUCTAaHHAM
KyJIbTYpPHOI JIUNJI0MaTii, «BUX0/IOM 3a paMKH TpaJuliiHux iHpopma-
MiHHUX KaHa/IiB» Ta GOPMyBaHHS «KOMYHIKaIlilHUX NPOJAYKTIB, aaar-
TOBAHMUX /10 MiCLLeBOI'0 KOHTEKCTY Ta MOB». A och llisiboBa rpyna IliBaH4a
(TFS) ananisye indopmaliiine cepefoBuliie periony bausskoro Cxony Ta
[liBaiuHOi Adpukuy, BigcTexyrouu gesindopmarnito ta FIMI, po3pob.s-
I0YM MPOAKTHUBHI KOMYHiKalliliHi cTpaTerii Ta kamMnaHii, KOOpJUHYIOUH
Jeseranii €C ta iHwi iHcTuTynil €C, y TicHiM cniBnpani 3 PerioHasbHUM
Mepia-odpicom EBpocotody B AMMani; paktuyHo TFS mae meToro po6oTy
B apabOMOBHOMY Cepe/I0oBHILi.

CBoeto ueproto CTpaTeriyHa rpymna aJs KpaiH AQpUKU Ha NiB/EHb
Bizi Caxapu (SSA TF) 6ysa ctBopena y TpaBHi 2023 poky. [i ocHoBHi wini
BKJIIOUAIOTh «MOHITOPUHT iHPOpMaIliiHOTO cepeZlOBUIIA, MiIBUIIIEHHS
npectuxy €C 3a JOMOMOrowW CTpaTerivyHMX KOMyHiKalil Ta 3MillHEHHS
crifikocti go FIMI Ta me3sindopmanii». Cnenudikoro Li€l CTPYKTYypH €
He CMiJbHiI iHpopMKaMMaHil YM yTBOPEHHS KOHTEHTY iHILOI MOBOIO,
a pob6oTa 3 )kypHaJsictamu. [Ipu 1boMy yci cneniajsbHi rpynu Ta iHmi
KOMaH/iu EBpONenchKoi cay»K61 6epyTh OCTaHHI TPU POKH y4acTh y MpPoO-
ekTi «06'efHAHHSA MeAiacniIbHOT», «/1J11 06MiHYy epeZj0BUM JOCBiJIOM,
kpamoro po3yminusa FIMI ta ge3indopmariii, a Takoxk 3MilfHEeHHS CTiii-
KOCTi HalllMX CYyCHiJbCTB»>.

BkasyeTbcs, 110 «3axoau Bifbyavca B bocuii Ta ['epuerosuni, Mou-
noBi Ta KocoBo, y KO’)KHOMY 3 HUX B3s1JIM y4acTb 6u3bko 100 yyac-
HUKIB 3 YCbOI'O CBiTYy», Ta 1110 «B paMKax LIbOI'0 NIPOEKTY >KYPHaJIiCTU
TaK0X MaJIu MOKJIUBICTb BiiBiZlaTH YKpaiHy Ta Ha BJIaCHI 04i m06a4uTH
Hac/iiKy1 moBHOMacuTa6Hoi arpecii pocii»*. Kpim Toro, B pamkax Bijmo-
BifiHOI AistibHOCTI EBponelchKoi cayx6u y 2024 poui 6ys10 BuaaHe [Ipak-

! EEAS (2025). EEAS Strategic Communication Task Forces. URL: https://www.eeas.europa.eu/
eeas/eeas-strategic-communication-task-forces_en

2 Tam camo.

3 EEAS (2025). EEAS Strategic Communication Task Forces. URL: https://www.eeas.europa.eu/
eeas/eeas-strategic-communication-task-forces_en

4 Tam camo.
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TUYHUH NOCIGHUK i3 poBeleHHS PO3CIiAyBaHb BiAKPUTHUX JKepes «Ak
BUSIBJISITU Ta aHaJi3yBaTH Jie3iHpopmMarito Ha ocHOBI ieHTUdiKaIii».

Ak Bka3zaHe y IbOMY MOCIOHUKY, «y BiZIMOBi/ib HA 3POCTAaHHS KiJIbKO-
CTI MaHINyJATUBHHUX, CKOOPJUHOBAaHUX Ta HABMUCHHUX aTaK Ha OKpe-
MHUX 0Ci6 Ta rpyNH 3a IXHbOIO CTATTIO, CEKCYaJIbHOIO OpPiEHTAIli€l0, pacoo
YU eTHIYHOI NPUHAJIEXKHICTIO, 1[I peKoOMeHJalil MaloTb NOABINHY METY.
BoHu cnpsiMOBaHi Ha Te, [06 HAJlaTH NMOTEHI[IHHUM KepTBaM iHCTpPY-
MEHTHU Ta MEeTOA0JI0Tii A1 BUSABJEHHS, aHali3y, Ta 360py A0Ka3iB AJs
NpoTHUAIl IMM 3arpo3aM; BOJAHOYAC BOHU MPArHyTh MiZIBULUTH 06i3Ha-
HicTb ¢axiBLiB». Cepes iHIIOr0, y MOCiGHUKY EBPOCOI03Y «IIPeACTaBIEHO
BUYEPIHUN Ta JOCTYIHUN KaTaI0T iHCTPYMEHTIB /11 pO3CJilyBaHHA B
koHTeKCTi FIMI», ki «0X0mJi1010Th HU3KY QYHKIIiH, BKJIIOYA04YU apXiBy-
BaHHS UM(QPOBUX A0KAa3iB, OLiHKY KoopAuHaLil Mixk cy6’eKTamMu, nepe-
BIpKY aBTEHTHMYHOCTI KOHTEHTY Ta 3JIOYMHIIB, BiICTEXKEHHA J)KepeJia
aTak Ta OIiHKY 3araJibHOr0 BILIMBY Jle3iHpopMaliiiHuX onepanin»?.

Y noci6HUKY J0Ja€EThCA, 10 «3POCTAaHHA Ae3iHpopMalii Ha 0CHOBI
iIEHTUYHOCTI B MPUIOMY KOHTEKCTI MaHinyadnii inpopmarnieto ta
BTPY4YaHHS 3 60Ky iHO3eMHUX CY6'EKTIB, IKi BHKOPUCTOBYIOTb IJINOOKI
CyCHiJIbHI PO3JI0MH, CJIiJ; BUSHATU CEPHO3HOI0 3arpo30t». OCKiJIbKHU
3J104MHL|, o BYMHAKTH FIMI, aganTyoTh cBOI cTparTerii y BiANOBIAb
Ha nozii Ta 3ycusis 3 60poTh6u 3 Ae3iHpopMmali€to, miKpeCaI0EThCS
y HaBeJeHil my6Jikanii EBpoCo03y, «3aXMCHUKHU MOBUHHI 3aCTOCOBY-
BaTH AAMHAMIi4Hi, 6araTorpaHHi NiIX0/I1 10 pO3CailyBaHb», U IPU IIbOMY
«JJ151 paxiB1iB BKpall BaXKJIMBO JOTPUMYBATHCS 30CEPEIKEHOT0 Ha i/1eH-
TUYHOCTI NOIVIALY NPOTArOM YCi€l CBOEI AiA/bHOCTI Ta YHUKATH IrHO-
pyBaHHsI 0COGJIMBOCTEN MapriHa/li30BaHUX TPyn»3, 10 SKUX MOJITHKA
€BPOCOI03y BiJHOCUTH MIrpaHTiB, 0COOGJIMBO HeJlerajJbHUX Ta iX HAI[AAKiB.

[TociGHUK J10a€, 1[0 «OCKiJIbKY XapaKTep Je3iHpopMarlii 3MiHIOETbCS,
cTpaTeril po3c/iiyBaHb NOBHHHI BiANOBiTHO pO3BUBATUCS, 1100 3aJU-
matucsa epeKTUBHUMU», Ta 1110 «CKOOPJIMHOBAHUH MiXi/J MOXe rapaH-

1 EEAS (2024). How to Detect & Analyse Identity-Based Disinformation/FIMI: A Practical Guide

to Conduct Open Source Investigations. URL: https://www.eeas.europa.eu/eeas/how-detect-

analyse-identity-based-disinformationfimi-practical-guide-conduct-open-source_en

Tam camo.

3 EEAS (2024). How to Detect & Analyse Identity-Based Disinformation/FIMI: A Practical Guide
to Conduct Open Source Investigations. URL: https://www.eeas.europa.eu/eeas/how-detect-
analyse-identity-based-disinformationfimi-practical-guide-conduct-open-source_en
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TYBaTH Y3TrOJKEHICTb 3yCUJIb, a HE AyOJIIOBaHHA». ¥ JOKYMEHTI, cepej
iHIIIOT0, BU3HAETHCA. 1[0 «X04a HASABHICTh 6€3KOLITOBHUX iHCTPyMEH-
TiB € MO3UTHUBHUM SIBUILEM, HEOOXi/IHI 6iNbII MPOCYHYTI pillleHHSA A
pO3B’si3aHHS NPo6JIeMHU BUCXIIHUX 0OMeKeHb AOCTYIY [0 JAaHUX Yepes
3MiHU MOJIITUKHU MIaTPopMu». Takok MOCIOHUK MiAKPECAUB, 1110 CTaH-
JlapTH po3caifyBaHb 3 NpoTUAii Ae3iHpopMalii «10BUHHI HalaBaTH Ipi-
OpUTET CYMiCHOCTI, IPO30pOCTi Ta NiAI3BITHOCTI AJi1s1 3MillHEHHS CTiHKOCTI
BChOTO CYCHiJIbCTBA /10 BTPYYaHHS Ta MaHIMyAsIii»’.

IV. BUCHOBKH

BapTo KOHCTaTyBaTH NeBHYy CTAarHalilo IpaBOBOT0 peryJlBaHHA
KOTHITHBHOI BilHU Y HOpMAaTHBHIN 6a3i EBpocoro3y, 3i 36epekeHHAM
MPOTATOM OCTAaHHBOTO JAECATHUPIYYA CyTO NPOrpaMHO-IPaBOBOrO MiJ-
XOJly 0 BUpilleHHd 1iiel npo6eMaTHKH, HIJISAXOM CXBaJeHHS Npodib-
Hux [lnaniB gin.

[Ipy uboMy BifIOBiIHI JOKYMEHTH HE MICTATb 03HAK aHi CTPATErivyHOro
[IJIaHyBaHHS, aHi 3acaji IpOrpaMHOI0 peryJil0BaHHs, i3 BCTAHOBJIEHHAM
CHUCTEM 3aXOZiB Ta CTPOKIB iX BUKOHaHHA. K/Il0UOBUM ynpaB/iHCbKUM
opraHom y ni coepi crasa EBponercbKa cay»x6a 30BHIIIHIX Ail Ta yTBO-
peHi B paMKax il MaHJaTy cheliasizoBaHi poboyi rpyny, npy 1jboMy 3aB-
JlaHHA Ta reorpadivyHuMi BUMIp LUX IPYI € MPSIMO peJieBAHTHUM OCHOBHUM
perioHaM MirpaniiiHoro TUcKy Ha €C.

JisinbHicTh EBPOCOI03Y B OpraHi3aniiHOMy BUMipi HOCUTh HacaMIie-
pes peakTUBHUH XapaKTep, y popMaT pearyBaHHs Ha K/IO4Y0Bi 30BHilIHI
indpopmarniiiHi 3arposu, cepeg inmoro i y cepi mirpanii, ocHOBHOIO 3
SKHUX Hapasi leTepMiHY€ETbCs pocificbKa 30BHILIHA AiJbHICTb y paMKax
KOTHITUBHOI BiHU NPOTU LUBIJII30BaHOTO CBiTY. BogHOYac nocuieHHs
HOpPMaTHBHOTO 3a6e3Ie4YeHHs BiZiMOBiJHUX 3aX0/AiB NPOTHU/ii pOCIHChKIH
KOTHITUBHIN BiliHi /10 piBHSA chelia/ibHUX peryiaMeHTiB Ta AUPEKTUB
€BpoCoI03y 04iKyBaTH BaxKo. lle 3ymMoBJieHe crieludiKoo COPURHATTS
y npaBi EC kaTeropii mpaBa Ha iHdopMaIlito Ta Ha cBOGOAY CI0Ba, AKi
cripuiiMaloThes 1K QyHAaMeHTas bHi Ta 3acagHuyi niiHHoCTi Coto3y.

Hapasi 3acTocyBaHHS caMe iMIepaTUBHUX, @ He IPOrpaMHUX MoJe-
Jiell mpoTHU/il KOTHITUBHIN BiliHI y EBpocoto3i BibyBaeTbCcsA HacaMIe-

1 Tam camo.
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pen y chepi caHKIIMHOI MOJIITUKH, 110 MAE CTATH NPEJIMETOM OKPEMHUX
HayKOBHUX JOCJi/)KEHb.
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MOJPYOKI0 3arM6JIMX TPOMaAsaH YKpainy, fKi 6y/1u BiicbkoBoCIyK60BLAMU 36poiiHux CuJ,
Ciyx6u 6esnexu, HanjonanbHoi reapaii, lep>kaBHoi IPUKOPAOHHOI C/1y>K6H, YIIpaBJiHHA
Jiep>kaBHOI oxopoHH, [lepxkcriel;3B’sA3Ky, JepiKcrenTpaHCCIy>K6H, TPaBOOXOPOHHUX OPraHiB
creliaJibHOTo NpU3HA4YeHHS Ta PO3BiJlyBaJIbHUX OpraHiB YKpaiHu, He3aeXHOo BiJi TpUBaJIOCTi
U100y, 32 yMOBHY 3BEpPHEHHS Y 11epioJ] BOEHHOTO CTaHy abo MPOTAroM IIeCTH MicsLiB micss
Woro npunuHeHHs. 3akoHoM Ne 4502-1X Big 18.06.2025 BUKJ/IIOYEHHS NOIKUPEHO HA OJLPYXK-
K1 3aru6JIMX iHO3eMIiB Ta 0cib 6e3 rpoMaZAHCTBa, sKi cnyxuan y 3CY 3a KOHTPAKTOM a6o
HaJlaBaJIu GOMOBY AONMOMOTY YKpaiHCbKHUM MiApo3/ijaM y palloHax BeJeHHs 60HOBUX AiH.
3aificHeHO nopiBHANBHUM aHai3 i3 [JupekTuBoto Pagu €C 2003/86/€C Ta 3aKOHOAABCTBOM
Himewunny, [oabwi 1 @panuii. BcraHoBeHO, 10 cepefy A0CAiPKYBaHUX MTPAaBONOPAKIB
YkpaiHa € €ANHOI0, SIKa IPUB’S3Y€E MIPABO MOAPYMCKS HA O3B 0 TPUBAJIOCTI LLIIOOY, TOLI
sk JlupektuBa €C i 3a3Ha4eHi Jep’kaBU-YJIeHH 3aCTOCOBYIOTh CTPOK 3aKOHHOTO IlepeOyBaHHSA
CIOHCOPA SK IiZICTaBy CTPOKY O4iKyBaHHSA. 3p06JieHO BUCHOBOK PO HEBIANOBIAHICTH peryJo-
BaHHS BUMoraM nponopuiiiHocTi 3a cT. 8 KoHBeH1il n1po 3aXyCT npaB JIIOJWHHU i 3alIPONIOHO-
BaHO YOTHPH LIi/IbOBi 3aKOHOAABYi 3MiHH /11 yCYHEHHS BUSIBJIEHUX CTPYKTYPHUX JedeKTiB.
Kiro4oBi c/ioBa: 103Bis1 Ha iMMirpanito; ¢ikTuBHUM 1L106; 3akoH Ne 3180-1X; lupekTrBa
€C 2003/86/€C; Bo33’eananus cimelt; EKILJIL.

ABSTRACT

This article presents a doctrinal and comparative analysis of Article 4(3)(1) of the Law of
Ukraine “On Immigration” No. 2491-III of June 7, 2001, which conditions the right of the
foreign spouse of a Ukrainian citizen to an immigration permit outside the quota upon a
marriage exceeding two years. The legislative logic and anti-fraud rationale of this provision
are examined, together with the eight circumstances under which the fact of being in a marriage
is notrecognised as a ground for granting a permit, codified in Article 4-1, introduced by Law
No. 3180-IX of June 29, 2023, in force from October 20, 2023. The central scholarly finding is
an internal legislative conflict within the two-year rule: Law No. 3897-IX of August 20, 2024
introduced an exception whereby a permit is granted to the spouse of a deceased Ukrainian
citizen who was a servicemember of the Armed Forces, the Security Service, the National
Guard, the State Border Guard Service, the Administration of State Guard, the State Service
of Special Communications, the State Special Transport Service, specialised law enforcement
agencies, or intelligence agencies of Ukraine, regardless of the duration of the marriage,
provided the application is filed during martial law or within six months of its termination.
Law No. 4502-IX of June 18, 2025 extended this exception to the spouses of deceased foreign
nationals and stateless persons who served in the Armed Forces of Ukraine under contract
or provided combat assistance to Ukrainian units in areas of active hostilities. A comparative
analysis against Council Directive 2003/86/EC and the legislation of Germany, Poland, and
France shows that Ukraine is the only jurisdiction examined that ties spousal permit eligibility
to the duration of the marriage, whereas the Directive and those member states apply the
duration of the sponsor’s lawful residence as the basis for the waiting period. The article
concludes that the existing regulation is inconsistent with the proportionality requirements
of Article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms
and proposes four legislative amendments to address the identified structural deficiencies.
Keywords: immigration permit; fictitious marriage; Law No. 3180-IX; EU Directive 2003/86/
EC; family reunification; ECHR.
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I. INTRODUCTION

Article 4(3)(1) of the Law of Ukraine “On Immigration” No. 2491-III of
June 7,2001 (hereinafter — the Immigration Law) grants an immigration
permit outside the quota to one of the spouses, if the other spouse, with
whom they have been married for more than two years, is a citizen of
Ukraine, as well as to children and parents of citizens of Ukraine’. This
durational requirement has been a fixture of Ukrainian immigration law
since the statute’s original adoption and reflects the legislature’s long-
standing concern with fictitious marriages; sham unions entered into
solely to expedite immigration legalization. The State Migration Service
of Ukraine (SMSU) officially identifies sham marriages as one of the most
prevalent methods of immigration fraud?.

Law No. 3180-IX of June 29, 2023 “On Amendments to the Law of
Ukraine On Immigration Regarding Improving the Conditions and Procedure
for Immigration to Ukraine of Foreigners and Stateless Persons,” which
entered into force on October 20, 20233, introduced two key innovations
to the immigration permit framework: a new Article 4-1 codifying eight
specific circumstances under which the fact of being in a marriage is not
recognised as a ground for granting a permit, and investigative interview
procedures, including by videoconference. Subsequently, Law No. 3897-1X of
August 20, 2024 introduced paragraph 1-1 to Part 3 of Article 4, granting an
immigration permit to the foreign spouse of a deceased Ukrainian military
servicemember regardless of the duration of the marriage at the time of
death, provided the application is filed during martial law or within six
months of its termination.

The cumulative effect of these successive legislative acts creates an
internal legislative conflict within the two-year rule: a rule premised on
marriage duration as a necessary fraud-verification mechanism has been
rendered dispensable by the legislature in a category of cases where the
underlying fraud risk is demonstrably absent. This structural inconsistency

1 Tlpo immirpauito: 3akoH Ykpainu Bizg 07.06.2001 Ne 2491-I11. URL: https://zakon.rada.gov.ua/
laws/show/2491-14#Text

Jlep>xaBHa MirpauniiiHa cayx6a Ykpainu (2021). ®ikTuBHI 11061 3 iHO3€MISIMU: IPOTH-
NpaBHICTb Ta HETaTUBHI HacaigKy A5 rpoMazisH Ykpainu. URL: https://dmsu.gov.ua/news/
dms/9207.html

[Ipo BHeceHHs 3MiH /10 3aKoHY YKpaiHu «IIpo immirpauito» 111040 BAOCKOHAJIEHHS YMOB i NOPAAKY
iMMmirpanii B Ykpainy iHo3eM1iB Ta oci6 6e3 rpoMajsaHcTBa: 3aK0oH YKpaiHu Big 29.06.2023 Ne
3180-IX. URL: https://zakon.rada.gov.ua/go/3180-20#Text
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has not received dedicated scholarly analysis in Ukrainian legal literature,
despite its immediate consequences for the foreign spouses of fallen
servicemembers and its broader implications for Ukraine’s EU accession
commitments under Chapter 24 of the enlargement acquis.

Ukrainian scholarship on immigration law has expanded noticeably
since 2014, driven by the security crisis and the subsequent acceleration
of Ukraine’s European integration agenda. T. Drakokhrust produced a
systematic doctrinal analysis of the administrative and legal foundations
of Ukraine’s state migration policy in her monograph published by the
West Ukrainian National University in 2020, which remains the most
comprehensive single-author treatment of the subject in Ukrainian legal
literature®. O. Malynovska of the National Institute for Strategic Studies
has examined the development of EU migration policy and its relevance
for Ukraine across two major works: a 2014 analytical report tracing
the formation of the common EU migration framework and Ukraine’s
cooperation with the Union in this field, and a 2018 monograph of 472
pages providing a comprehensive account of migration policy in global
and Ukrainian context, including Ukraine’s legislative alignment with
EU standards®. O. Poznyak, Head of the Migration Research Sector at the
Ptoukha Institute for Demography and Quality of Life Research of the NAS
of Ukraine, has analyzed the shortcomings of Ukraine’s current migration
policy and the acute need for labor immigration as a structural response
to wartime demographic losses, presenting his findings through the joint
research platform of the Institute and the All-Ukrainian Association of
International Employment Companies in 20253

The specific question examined in this article, namely how the two-
year marriage rule interacts with EU accession standards and with the
successive wartime exceptions introduced in 2024 and 2025, has not
received dedicated treatment in Ukrainian legal scholarship. Commentary
by practitioners is available but remains largely descriptive. In European

1 Jipakoxpyct T. B. (2020). [IpaBoBe 3a6Ge3ne4yeHHs AepkaBHOI MirpaniiiHol noiTuky YKpainu:

MoHorpadis. Tepuoninb, THEY. 416 c.

MasinnoBcebka 0. (2014). MirpanifiHa nosiiTuka €Bponeiicbkoro Cowo3y: BUKJIHUKH Ta YPOKHU
s Ykpainu, Kuis: HIC/I, 48 c.; MannHoBcbka O. A. (2018). MirparniiiHa noJiiThka: rio6asb-
HUH KOHTEKCT Ta yKpaiHchbKi peasii: MoHorpadis. K.: HICA. 472 c. URL: https://niss.gov.ua/
sites/default/files/2019-05/Migration_Politic_Print-fin-3178a.pdf

[Mo3usk 0. (2025). Peasnizauis MirpariiHoi nosiTuku: oniHka Ta BucHoBku. URL: https://ampua.
org/realizaciya-migraciynoi-politiki-oc/
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comparative scholarship, K. Groenendijk examined the legal foundations
of family reunification under EU Community law, analyzing how Directive
2003/86/EC establishes a rights-based framework while leaving member
states significant optional discretion in its application®. D. Thym developed
a systematic account of how Article 8 of the European Convention on
Human Rights governs the interaction between human rights protection and
national immigration law, identifying the criteria that guide proportionality
review in individual cases and the conditions under which immigration
restrictions may constitute a violation of the right to private and family life2.
The analytical frameworks developed in these two contributions provide
the doctrinal basis for assessing Ukraine’s marital immigration rule in the
context of its EU accession obligations. The present article addresses the
gap in Ukrainian scholarship by providing the first analytical treatment of
the two-year rule’s internal legislative conflict and its compatibility with
EU and ECHR standards.

II. PURPOSE AND METHODOLOGY

The article pursues six objectives. It reconstructs the legislative logic
and anti-fraud rationale underlying the two-year marriage requirement in
Ukrainian immigration law. It analyzes the eight circumstances under which
the fact of being in a marriage is not recognized as a ground for granting
an immigration permit, as codified in Article 4-1 of the Immigration Law,
and considers their implications for the rights of applicants in wartime
conditions. It examines the successive wartime exceptions introduced
by Law No. 3897-IX of August 20, 2024, and further extended by Law No.
4502-IX of June 18, 2025, and identifies the internal legislative conflict
these exceptions create within the existing statutory scheme. It compares
Ukraine’s two-year rule against Council Directive 2003 /86/EC on the right to
family reunification and the corresponding domestic legislation of Germany,
Poland, and France. It assesses the compatibility of the current regulation
with the proportionality requirements of Article 8 of the Convention for
the Protection of Human Rights and Fundamental Freedoms. Finally, it

! Groenendijk K. (2006). Family Reunification as a Right Under Community Law. European journal
of Migration and Law. Vol. 8. pp. 215-230. URL: https://doi.org/10.1163/157181606777975003

2 Thym D. (2008). Respect for Private and Family Life Under Article 8 ECHR in Immigration Cases:
A Human Right to Regularise Illegal Stay? International and Comparative Law Quarterly. Vol. 57.
pp. 87-112. URL: https://dx.doi.org/10.1017/S0020589308000043
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formulates four legislative proposals to resolve the conflicts and deficiencies
identified in the course of the analysis.

The article draws on three methods of legal research. The doctrinal
method is used to establish the textual meaning and legislative history of
the relevant provisions of the Immigration Law and the Law on the Legal
Status of Foreigners and Stateless Persons, tracing how the two-year
marriage requirement has evolved through successive amendments and
how its relationship to the Article 4-1 anti-fraud framework was altered
by Laws No. 3897-1X and No. 4502-1X. The comparative method is applied
to measure Ukraine’s rule against Council Directive 2003/86/EC on the
right to family reunification and the domestic legislation of Germany,
Poland, and France, with the aim of identifying the structural divergence
between Ukraine’s marriage-duration model and the sponsor-residence
model adopted by the Directive and those member states. The systematic
method is used to examine the internal coherence of the statutory scheme
as a whole, identifying the conflict that arises from the coexistence of a
categorical durational bar and an exception that operates without any
minimum marriage requirement.

Primary sources are the consolidated legislative texts published in the
Verkhovna Rada legislative database at zakon.rada.gov.ua, official guidance
and procedural materials of the State Migration Service of Ukraine, and
EU legislative instruments retrieved from EUR-Lex, the official database
of European Union law. Secondary sources consist of Ukrainian legal
scholarship on migration policy and administrative law and European
comparative scholarship on the Family Reunification Directive and on
Article 8 of the European Convention on Human Rights in immigration cases.

III. DESCRIPTION OF THE OBTAINED RESULTS

The two-year marriage requirement was present in the Immigration
Law from the date of its original enactment. The Law of Ukraine “On
Immigration” No. 2491-III of June 7, 2001 established a structured, category-
based mechanism for granting immigration permits to foreign nationals,
replacing the ad hoc arrangements that had governed foreign nationals’
permanent residence in Ukraine since independence. Under Article 4(3)
(1) of the statute as originally enacted, a foreign spouse of a Ukrainian
citizen became eligible for an immigration permit outside the quota upon


http://zakon.rada.gov.ua
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the completion of two years of registered marriage!. This threshold was
carried through every subsequent amendment to the statute without
modification. The Immigration Law was amended nine times between
2001 and 2023, including by Law No. 5459-VI of October 16, 2012, which
amended provisions governing the powers of executive bodies, application
procedure, and grounds for revocation, and by Law No. 693-IX of June 16,
2020, which added a new non-quota category. In none of these amendments
did the legislature alter the durational requirement in Article 4(3)(1).

Two policy rationales underlie the rule, neither of which the legislature
formally articulated. The first is a temporal filter: genuine marital
relationships persist over time, whereas arrangements entered into purely
for immigration purposes are more likely to dissolve or be exposed once the
permit is obtained. This rationale is reflected in the DMSU’s official guidance,
which identifies fictitious marriages as one of the most prevalent methods
of immigration fraud?® The second is a doctrinal inference from the rule’s
procedural structure: the two-year period corresponds to the duration
of a temporary residence permit, which suggests a legislative intent to
use the temporary-permit phase as an observation window during which
migration authorities can assess whether the marriage is being genuinely
lived before granting permanent status.

Practitioners have identified a structural gap arising from the rule’s
interaction with Article 4(2)(6) of the Immigration Law, which applies
the same two-year marriage requirement to the spouse of a person who
already holds a Ukrainian immigration permit, that is, a foreign national with
permanent resident status. The result is an unaddressed limbo: a foreign
national who marries a Ukrainian permanent resident cannot obtain any
form of residence permit, temporary or permanent, for up to two years.
This gap has no foundation in the anti-fraud rationale and is irreconcilable
with the right to family life.

L TIlpo iMMmirpauito: 3akoH Ykpaiuu Big 07.06.2001 Ne 2491-I11. URL: https://zakon.rada.gov.ua/
laws/show/2491-14#Text

Jlep>kaBHa MirpaniiiHa cayxo6a Ykpainu (2021). ®ikTuBHi uuio6u 3 iH03eMISIMU: TPOTHU-
MPaBHICTb Ta HETAaTUBHI HacliAKU AJid rpoMaZsal Ykpainu. URL: https://dmsu.gov.ua/news/
dms/9207.html
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Statutory Circumstances of Fictitious Marriage

Prior to Law No. 3180-IX, Ukrainian immigration law contained no
statutory definition of fictitious marriage and no codified criteria for its
detection by administrative bodies. Under Article 40(2) of the Family Code
of Ukraine’, a marriage is fictitious if concluded by a woman and a man, or
one of them, without the intention of creating a family and acquiring the
rights and obligations of spouses. A finding of fictitious character was, and
remains, a judicial function: only a court may declare a marriage invalid on
grounds of fictitious character, and the administrative body had no statutory
basis to treat a suspected fictitious marriage as a ground for refusal until
a final court decision existed.

Law No. 3180-IX introduced a new Article 4-1, titled “Circumstances
under which the fact of being in a marriage with a citizen of Ukraine or
an immigrant is not recognized as a ground for granting an immigration
permit”2 The article establishes eight such circumstances. The first is that
one of the spouses received material compensation in exchange for free
consent to the marriage, except where such compensation is mandatory
under the law of the foreign state in which the marriage was concluded.
The second is that the spouses do not live together and are not connected
by a common household. The third is that the spouses had not met or
communicated prior to the conclusion of the marriage. The fourth is that
the spouses do not communicate in a language understandable to both.
The fifth is that one of the spouses was previously in a marriage with a
citizen of Ukraine or an immigrant that was not recognized as a ground
for granting an immigration permit. The sixth is that each of the spouses
lacks information about the other’s personal data, including date and place
of birth, place of residence, education, place of work, profession, religion,
close relatives, and lifestyle preferences. The seventh is refusal of the
applicant to have their spouse personally present during submission of
the application. The eighth is refusal of either spouse to provide written
consent to undergo an interview.

! CimelHHM# Kojekc Ykpainu: 3akoH Ykpainu Bij 10.01.2002 Ne 2947-I11. URL: https://zakon.
rada.gov.ua/laws/show/2947-14.

[Tpo BHeceHHd 3MiH /10 3aKoHY YKpainu «IIpo iMMmirpauito» 11010 BAOCKOHAJIEHHS YMOB i HOPSAAKY
iMmMmirpanii B Ykpainy iHo3eM1iiB Ta oci6 6e3 rpoMasaHcTBa: 3akoH Ykpainu Bif 29.06.2023 Ne
3180-1X. URL: https://zakon.rada.gov.ua/go/3180-20#Text
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Article 4-1 also establishes the investigative procedures available to the
SMSU when grounds exist to suspect one or more of these circumstances.
These include interviews with both spouses, conducted in person or by
videoconference for applicants who submitted their application through a
diplomatic mission abroad or who departed Ukraine after filing domestically,
questioning of third parties who may hold relevant information, and
requests to other state authorities for information concerning the presence
or absence of grounds for refusal.

Three of these circumstances raise rights concerns that are particularly
acute in wartime. Circumstance 2, requiring proof of common household, may
place spouses separated by military mobilisation or forced evacuation in an
impossible position through no fault of their own. Circumstance 7, requiring
the spouse’s personal presence at the application, cannot be satisfied
when the Ukrainian citizen is deployed in a combat zone. Circumstance 3,
penalising the absence of pre-marriage meeting or communication, may
disadvantage couples who met through digital means, a category that no
provision of Ukrainian family law treats as less legitimate than in-person
acquaintance. These concerns bear directly on the legislative conflict
examined in the following section.

Wartime Exception to Two-Year Rule and Internal Legislative
Conflict They Create

Article 4(3) of the Immigration Law was supplemented with a new
paragraph 1-1 by Law No. 3897-IX of August 20, 2024'. This paragraph
grants an immigration permit outside the quota to one of the spouses
if the other spouse is a deceased or died citizen of Ukraine who was
a servicemember or employee of the Armed Forces of Ukraine, other
military formations established in accordance with Ukrainian law, the
Security Service of Ukraine, the State Service of Special Communications
and Information Protection of Ukraine, the National Guard of Ukraine, the
State Border Guard Service of Ukraine, the Administration of State Guard of
UKkraine, the State Special Transport Service, specialized law enforcement
agencies, or the intelligence agencies of Ukraine, regardless of the duration

! [Ipo BHECEHHS 3MiH /IO JIesIKMX 3aKOHIB YKpaiHH 1110/10 PABOBOT0 CTATYCYy iHO3€eMIiB Ta 0Ci6
6e3 rpoMa/iSTHCTBA, fIKi 6epyTh y4acTh Y 3aXUCTi TepUTOpiaJbHOI LiJiCHOCTI Ta HEJOTOPKaH-
HocTi Ykpainu: 3akoH Ykpainu Bif 20.08.2024 Ne 3897-1X. URL: https://zakon.rada.gov.ua/
laws/show/3897-20#Text
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of the marriage valid at the time of death, provided the application is
submitted during the period of martial law or within six months of the
day of its termination or cancellation.

This provision produces an internal legislative conflict within the
two-year rule. The rule rests on the premise that two years of marriage
constitutes a necessary minimum for verifying genuine marital intent. The
exception introduced by Law No. 3897-IX grants identical immigration
benefits with no minimum marriage duration whatsoever. The legislature’s
reasoning is apparent: the servicemember’s death removes the fraud risk,
because a deceased Ukrainian citizen cannot be a complicit sponsor of a
fictitious immigration scheme. That reasoning is coherent, but it carries
an important implication. It reveals that the two-year threshold is not an
absolute mechanism for establishing objective marital facts. It is a fraud-
proxy that targets a specific pattern requiring a living, complicit Ukrainian
citizen sponsor. The exception is accordingly a legislative acknowledgment
that the rule is over-inclusive: it withholds benefits from some genuinely
married couples while being directed at a fraud pattern that, in the deceased-
servicemember scenario, cannot arise.

Law No. 4502-IX of June 18, 2025 further extended the exception by
adding two new paragraphs to Article 4(3) of the Immigration Law. The first
new paragraph covers the foreign spouse of a deceased foreign national or
stateless person who served under contract in the Armed Forces of Ukraine,
the State Special Transport Service, or the National Guard of Ukraine. The
second covers the foreign spouse of a deceased foreign national or stateless
person who, during the period of martial law, provided combat assistance
to Ukrainian units while directly present in areas of active hostilities. The
second category includes foreign volunteers who served in the International
Legion of Territorial Defence of Ukraine, the foreign volunteer unit created
on February 27, 2022 by order of President Zelenskyy, whose fighters
have come from dozens of countries across Europe, North America, and
elsewhere?.

! [lpo BHeceHHs 3MiH /|0 lesiKUX 3aKOHIB YKpaiHU 110/j0 3a6e3nedyeHHs peasisalii mpaBa Ha
HabyTTs Ta 36epexeHHsI rpoMaZiiHCTBA YKpaiHu: 3akoH Ykpainu Bizg 18.06.2025 Ne 4502-1X.
URL: https://zakon.rada.gov.ua/laws/show/4502-20#Text

2 President of Ukraine (2022). Appeal to foreign citizens to help Ukraine in fighting against
Russia’s aggression. URL: https://www.president.gov.ua/en/news/zvernennya-do-gromadyan-
inozemnih-derzhav-yaki-pragnut-dopom-73213
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The exception, in its original and extended forms, constitutes a legislative
acknowledgment that the two-year threshold is not indispensable to
preventing immigration fraud in all circumstances. That acknowledgment
creates a normative obligation, arising both from the proportionality
requirements of Article 8 ECHR and from Ukraine’s EU accession
commitments, to reconsider the categorical bar for all cases where the
specific fraud pattern the rule is designed to address is demonstrably absent.

Comparative Analysis: EU Directive 2003/86/EC and Selected
Member States

Council Directive 2003/86/EC of 22 September 2003 on the right to
family reunification® establishes the EU framework applicable to third-
country nationals legally residing in member states who wish to be joined
by family members. Although Ukraine, as an EU accession candidate, is not
yet bound by the Directive, compliance with it is a key benchmark under
Chapter 24 of the EU enlargement acquis. The Directive does not in itself
require any waiting period before family members may join a sponsor.
Article 8 makes this waiting period optional: member states may require the
sponsor to have stayed lawfully in their territory for a period not exceeding
two years before family members may join him or her. A separate derogation
permits a period of up to three years, measured from submission of the
application to issue of the residence permit, for states whose legislation
on family reunification, as in force on the date the Directive was adopted,
already took into account reception capacity.

The structural difference from Ukraine’s rule is that the Directive’s
optional waiting period is measured against the duration of the sponsor’s
lawful residence in the host country, not against the duration of the marriage.
The EU framework asks whether the sponsor is sufficiently established in
the receiving state. Ukraine’s rule asks whether the marriage has existed
long enough to be presumptively genuine. These are distinct policy questions
that produce different legal outcomes for the same couples.

The Court of Justice of the EU addressed the compatibility of Article 8’s
optional waiting period with fundamental rights in Case C-540/03 (European

1 EUR-Lex (2003). Council Directive 2003/86/EC of September 22, 2003 on the right to family
reunification. URL: https://eur-lex.europa.eu/legal-content/EN/TXT /?uri=celex:32003L0086
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Parliament v. Council, judgment of 27 June 2006, ECLI:EU:C:2006:429).
The Parliament had argued that Article 8, together with other optional
provisions of the Directive, was incompatible with the right to family life and
the principle of non-discrimination. The Court dismissed the challenge and
held that the Directive is compatible with fundamental rights. In doing so, it
confirmed that even where member states exercise the optional discretion
Article 8 grants them, they remain bound by Article 17 of the Directive, which
requires them to take due account of the nature and solidity of the person’s
family relationships, the duration of residence in the member state, and
the existence of family, cultural, and social ties with the country of origin.
The 2014 Commission Guidance on Directive 2003 /86 /EC? restated this
obligation, noting that Article 17 requires a comprehensive assessment
of all relevant factors in each individual case. A categorical waiting period
applied without any individual assessment of family circumstances is
therefore incompatible with this requirement, and Ukraine’s two-year rule,
as currently framed, does not permit such assessment at all for marriages
that have not yet reached the two-year threshold.

A comparison of Ukraine’s two-year rule against three EU member
states and the Directive itself reveals a consistent structural divergence. In
none of the compared EU jurisdictions does spousal immigration permit
eligibility depend on the duration of the marriage. All three member states
apply a sponsor-residence model, in which eligibility turns on whether the
sponsor has sufficiently established lawful residence in the host state, not
on how long the marriage has existed.

In Germany, spousal reunification is governed by §30 of the Residence
Act (Aufenthaltsgesetz). There is no minimum marriage duration. The
principal requirements are that both spouses be at least 18 years old,
that the sponsor hold a qualifying residence title, that the household have
sufficient financial means without recourse to public benefits, and that the
joining spouse demonstrate basic German language proficiency at level A1
of the Common European Framework. The A1 requirement is waived as a

! EUR-Lex (2006). Court of Justice of the EU. Case C-540/03, European Parliament v. Council of
the European Union. Judgment of June 27, 2006. ECLI:EU:C:2006:429. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:62003C]0540

2 EUR-Lex (2014). Guidance for Application of Directive 2003/86/EC on the Right to
Family Reunification. April 3, 2014. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:52014DC0210.
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matter of statute for spouses of Blue Card holders and holders of the skilled
worker residence permits under §§18a, 18b, and 18d of the Residence Act,
as amended in December 2022. A separate hardship exception permits
waiver of the language requirement where learning German before entry
is impossible or unreasonable due to illness, disability, or unavailability
of courses!.

In Poland, spousal family reunification is governed by Chapter 8, Section
V of the Act of December 12, 2013, on Foreigners. No minimum marriage
duration applies. The marriage must be genuine, duly documented, and
recognized under Polish law. The sponsor must hold one of the following
residence titles: a permanent residence permit, a long-term EU resident
permit, refugee or subsidiary protection status, or consecutive temporary
residence permits for a cumulative period of at least two years with the
last permit valid for at least one year. The family relationship and genuine
character of the marriage must be substantiated by documentary evidence?.

In France, spousal family reunification falls under the regroupement
familial procedure governed by the Code of Entry and Residence of Foreigners
and of the Right to Asylum. No minimum marriage duration applies. The
sponsor must have resided legally in France for a minimum of 18 months
before submitting the application, must hold a residence permit valid for
at least 12 months, and must demonstrate sufficient financial resources
and adequate housing. Algerian nationals benefit from a reduced residence
requirement of 12 months under the Franco-Algerian Agreement of 1968.
Recognized refugees may apply through a distinct procedure without the
18-month residency requirement, provided the application is submitted
within three months of receiving refugee status?.

The structural pattern across all three jurisdictions is uniform: spousal
permit eligibility is conditioned on the sponsor’s establishment in the host
country, measured in months of lawful residence, not on the age of the
marriage. Ukraine stands apart from this model in a way that is analytically

! Bundesministerium der Justiz und fiir Verbraucherschutz (2004). Gesetz iiber den Aufenthalt, die
Erwerbstatigkeit und die Integration von Ausldndern im Bundesgebiet 1) (Aufenthaltsgesetz —
AufenthG). URL: https://www.gesetze-im-internet.de/aufenthg_2004/__30.html

2 0 cudzoziemcach: Ustawa z dnia 12 grudnia 2013 r. Dz. U. 2013 poz. 1650. URL: https://isap.
sejm.gov.pl/isap.nsf/download.xsp/WDU20130001650/U/D20131650Lj.pdf

3 OFIL Le regroupement familial. Code de I'entrée et du séjour des étrangers et du droit d’asile
(CESEDA). URL: https://www.ofii.fr/vos-demarches/regroupement-familial /
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significant for EU accession purposes. The EU Directive’s Article 8 waiting
period, which is itself optional for member states and which no member
state is required to impose, is measured against the sponsor’s residence.
Ukraine’s mandatory two-year bar is measured against the marriage’s
duration. These are not simply different durations of the same type of
requirement. They reflect different theories of what immigration law is
seeking to verify: whether the sponsor is settled, or whether the marriage
is genuine. The EU framework has chosen the former question; Ukraine has
chosen the latter; and the wartime exceptions created by Laws No. 3897-
IX and No. 4502-1X demonstrate that even Ukrainian law has implicitly
recognized the limits of the marriage-duration theory in circumstances
where it produces unjust results.

The ECHR Dimension: Article 8 and the Right to Family Life

Ukraine ratified the European Convention on Human Rights on July 17,
1997, which entered into force for Ukraine on September 11 of that year!.
Article 8 ECHR guarantees the right to respect for private and family life. Any
interference must be in accordance with the law, pursue a legitimate aim, and
be necessary in a democratic society. The ECtHR has consistently affirmed
that states retain the right, as a matter of well-established international law,
to control the entry and residence of foreigners, the formula established in
Moustaquim v. Belgium (Application No. 12313/86, judgment of February
18,1991), the first case in which the Court held that deportation of a foreign
national could violate Article 8. As Thym has shown in his comparative
analysis of Strasbourg immigration case law?, any restriction affecting
established family life must be subject to proportionality review and
individualized assessment of the couple’s circumstances.

The two-year rule raises three proportionality concerns. It applies as a
categorical bar without any individual assessment: no immigration status
is available regardless of how well-documented a marriage may be, which
is structurally incapable of satisfying the case-by-case requirement under
Article 8. It creates up to two years during which a foreign spouse who

! European Convention on Human Rights. Council of Europe, November 4, 1950. URL: https://
www.echr.coe.int/documents/d/echr/convention_ENG

2 Thym D. (2008). Respect for Private and Family Life Under Article 8 ECHR in Immigration Cases:
A Human Right to Regularise Illegal Stay? International and Comparative Law Quarterly. Vol. 57.
pp. 87-112. URL: https://dx.doi.org/10.1017/S0020589308000043
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has lawfully entered Ukraine and established family life has no pathway
to long-term residence, producing family separation or unlawful overstay
as ordinary legal consequences. And it places identically situated genuine
marriages in unequal positions depending solely on whether the Ukrainian
spouse is alive or deceased, a distinction with no basis in the anti-fraud
rationale.

The Article 4-1 framework of eight circumstances, introduced by Law No.
3180-IX, moves toward individualized assessment and is more consistent
with Article 8 than a pure temporal bar. Its structural limitation is directional:
it equips the SMSU to deny permits on evidence of fraud but provides no
mechanism to approve early on evidence of genuine marital life. If the
SMSU can conduct individual interviews and investigations when fraud is
suspected, there is no principled basis for refusing equivalent assessment
when the question is approval rather than denial.

Four Structural Defects and Proposed Legislative Amendments

The foregoing analysis reveals four structural defects in the current
legal framework.

The first concerns the internal contradiction between the anti-fraud
premise and the wartime exception. The waiver of the two-year threshold
for the deceased-servicemember scenario acknowledges, implicitly but
unavoidably, that the rule is over-inclusive: it withholds immigration
benefits from genuinely married couples while targeting a fraud pattern
that cannot arise in the bereavement context. The logical remedy is to add
a subparagraph to Article 4(3)(1) of the Immigration Law permitting the
SMSU to grant an immigration permit before the two-year mark where
the applicant demonstrates genuine marital life by clear and convincing
evidence, comprising joint registered address, documented shared financial
life, evidence of pre-marriage acquaintance, and absence of all eight
circumstances under Article 4-1. This preserves the anti-fraud purpose of
the existing rule while removing its application to couples for whom the
underlying fraud risk is absent.

The second defect is the absence of any proportionality review for under-
two-year marriages. Ukrainian immigration law equips the SMSU to deny
a permit at any point on evidence of fraud but provides no corresponding
mechanism to approve early on evidence of genuine marital life. The
asymmetry is incompatible with the proportionality requirements of
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Article 8 ECHR. The appropriate remedy is a general proportionality clause
in the Immigration Law, modeled on Article 17 of Directive 2003/86/EC,
requiring the SMSU to take account of the nature and solidity of the family
relationship, the duration of the applicant’s lawful residence in Ukraine,
family and cultural ties, and the best interests of any minor children.

The third defect affects the foreign spouse of a person who already holds
a Ukrainian immigration permit. Article 4(2)(6) of the Immigration Law
applies the same two-year marriage requirement to this category. While
the Law on the Legal Status of Foreigners and Stateless Persons already
provides a statutory basis for a temporary residence permit in this scenario,
the path to a permanent immigration permit remains blocked for two years
regardless of the genuineness of the marriage. The appropriate remedy is
an amendment to Article 4 of the Law on the Legal Status of Foreigners
and Stateless Persons! explicitly granting permanent immigration permit
eligibility to the foreign spouse of an existing immigrant regardless of the
duration of the marriage, subject to Article 4-1 verification.

The fourth defect is structural misalignment with EU Directive 2003/86/
EC. Ukraine’s accession process under Chapter 24 requires progressive
harmonization with the EU acquis. The Directive’s sponsor-residence model
and Ukraine’s marriage-duration model are structurally different, and the
Chapter 24 screening process will require Ukraine to justify this divergence.
The appropriate remedy is an additional eligibility pathway in Article 4(3)
of the Immigration Law: an immigration permit should be available to the
foreign spouse of a Ukrainian citizen who has maintained lawful residence
in Ukraine for at least two years, regardless of the marriage’s duration,
subject to Article 4-1 verification. This introduces the Directive’s model as
an alternative to the existing rule rather than a replacement for it.

IV. CONCLUSIONS

This article has identified and analyzed a structural contradiction
within Ukraine’s marital immigration framework that has not previously
received dedicated scholarly attention. Law No. 3180-IX of June 29, 2023
introduced the eight-circumstances framework of Article 4-1, tightening
the evidentiary basis for detecting fictitious marriages. Law No. 3897-1X

! Ilpo mpaBOBHH cTaTyc iHO3eMI|iB Ta 0Ci6 6e3 rpoMaZsHCTBa: 3aKOH YKpainu Big 22.09.2011

Ne 3773-VIL. URL: https://zakon.rada.gov.ua/laws/show/3773-17#Text
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of August 20, 2024 introduced paragraph 1* of Article 4(3), granting an
immigration permit to the foreign spouse of a deceased Ukrainian military
servicemember regardless of the duration of the marriage at the time of
death. Law No. 4502-IX of June 18, 2025 extended this exception to the
spouses of deceased foreign nationals who served in Ukraine’s defense
forces or provided combat assistance in areas of active hostilities.

The coexistence of the two-year categorical bar and the wartime exception
discloses an internal legislative conflict. A rule premised on marriage
duration as a fraud-prevention mechanism has been rendered dispensable
by the legislature in the category of cases where the anti-fraud rationale is
most obviously inapplicable. This constitutes a legislative acknowledgment
that the rule is over-inclusive, and it creates a normative obligation, arising
from both Article 8 ECHR proportionality requirements and Ukraine’s EU
accession commitments, to reconsider the categorical bar for all cases
where the fraud pattern the rule targets is demonstrably absent.

The comparative analysis confirms that Ukraine’s rule is more restrictive
than EU Directive 2003/86/EC and more restrictive than the spousal
immigration regimes of Germany, Poland, and France, all of which condition
eligibility on the sponsor’s lawful residence rather than the marriage’s
duration. As Ukraine proceeds with EU accession negotiations, harmonizing
its marital immigration framework with the Directive’s sponsor-residence
model is both legally required and strategically sound: it would expand
legal pathways for family reunification, a demographic priority under
Ukraine’s Strategy for Demographic Development until 2040, while aligning
domestic law with a framework the EU has validated as compatible with
fundamental rights.

The four legislative amendments proposed in Section 5.6 address the
identified structural defects while preserving the anti-fraud objectives of
existing law and advancing Ukraine’s Article 8 ECHR compliance and EU
accession agenda. Further work on the empirical application of the Article
4-1 circumstances by the SMSU, and on the procedural rights of applicants
in spousal immigration proceedings, would complement the doctrinal
analysis offered here.
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AHOTALIA

CTaTTs NpUCBsSYeHa JOCIPKeHHIO Mirpanil sk Y4uHHUKAa GOpMyBaHHS MOJITUYHOI ieH-
TUYHOCTi Yy KOMIIApaTUBHIM NepcreKTUBI. AKTyaJIbHICTb TEMU 3yMOBJIEHA THM, 1110 MirpaniiHi
npolecy, onpu ixHi oueBUHI o/iTOIOTIYHI BUMipH, TpaJULIiHHO aHali3yI0ThCS [TepeBaX-
HO B JileMorpadiyHoMy, EKOHOMiYHOMY a60 NpaBOBOMY KOHTEKCTI, TOZi sIK IXHIH BIJIMB Ha
Jlep>KaBOTBOPEHHA | Hal[lOHA/IbHY iIECHTUYHICTh 3a/IMINIAETHCA HEJOCTAaTHBO AOCTIKEHUM.
0co6JIMBOI TOCTPOTH L€ MUTAHHS HAOYBA€E B yMOBaX MaclITaGHOI BOEHHOI eMirpauii yKkpaiHiiB
Jl0 EBpoONH, CIPUYMHEHOI TOBHOMACLITA6HO0 pocilicbKkoto arpeciero. MinbioHU Jitoselt onu-
HUJIACA 3a MeXXaMU CBOEI KpaiHU He 3 BJIACHOI BOJII, 1 0OCMUCJIEHHS NOJIITOJIOTIYHOTO BUMIpY
IIbOTO SIBHUILA € HAaraJbHOI HAyKOBOIO NOTPe60t0. MeToI0 JOC/TifKeHHs € KOMIIapaTHUBHUH
aHasli3 BOX MPUHIMIIOBO BiJMiHHUX MirpaniliHUX MoJeseld: aMepUKaHCbKOI, /e Mirparis
cTajla CBiJOMUM LMBi/Ni3alliiHUM NPOEKTOM i i1e0/IOriYHUM pecypcoM Jep>KaBOTBOPEHHH,
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Ta yKpalHCbKOI BOEHHOI eMirpariii, Nopo/>KeHol AeCTPYKTUBHOK BUHATKOBICTIO Jep>KaBHU-
arpecopa. 3icTaB/ieHHS LUX JBOX Mojieslel 03BOJISIE BUABUTHU SIK CHIJIbHI 3aKOHOMIpPHOCTI,
TaK I IPUHLMIIOBI BIAMIHHOCTI y MeXaHi3Max B3aEMOZII MiX Mirpauni€ro i moJiTUYHOO ijeH-
THUYHICTI0. MeTO0J10TiYHYy OCHOBY CTAaHOBJISATh MOPiBHSAJIbBHO-NIOJITOJIOTIYH], icTOpHUKO-Te-
HeTHUYHI Ta AUCKYpPCUBHI MeToAu. HaykoBa HOBU3HA I0OJIATAE Y 3aCTOCYBAHHI KOHLIEMLIT
MOJIITUYHOI BUHATKOBOCTI /10 aHaU1i3y MirpauniiiHux npouecis, 1[0 103BOJISIE BUMTH 3a Mexi
cyTo feMorpadivHUX YM eKOHOMIUHMX MiAX0ZiB 1 pO3MISHYTH Mirpanilo siKk caMOCTIHHUN
noJstiTosioriyHMM ¢peHomMmeH. KomnapaTuBHHUI aHaJi3 BUSIBUB IPUHLMIIOBY BiAMIHHICTb MK
Mirpaui€ro K iHCTpyMeHTOM KOHCTPYIOBaHHA iJeHTUYHOCTI Ta Mirpaui€ro gk HacaiAKoM ii
py#HyBaHHs. OBrpyHTOBaHO Te3y PO Te, 1[0 YKpaiHCbKa Aiacnopa B €BpoIli, Monpyu BUMY-
LIeHUH XapaKTep CBOro BUHUKHEHHS, Ma€ NOTEeHLia/l TPaHCOPMYBaATHCS HA YUHHUK M'SIKOT
CUJIM Ta eJIeMeHT GOpPMYBaHHSI KOHCTPYKTUBHOI MOJIITUYHOI YHIKa/IbHOCTI YKpaiHU y CBiTi.
OTprMaHi pe3y/nbTaTH MOXYTb 6YTH KOPUCHUMHU AJi1 GOpPMyBaHHSA JepKaBHOI MOJITHKHU
L10/10 B3a€EMO/ I 3 YKpalHCBKOIO Jiaclopolo.

Kiro4oBi cioBa: mirpanisi; nosiTU4YHa ileHTUYHICTh; aMeprUKaHCbKa BUHATKOBICTb; YKpa-
fHCbKa BOEHHA eMirpallis; Jiacrnopa; M'sKa CHJIa; HOJITHYHA YHIKa/IbHICTb.

ABSTRACT

The article examines migration as a factor in the formation of political identity from a
comparative perspective. The relevance of the topic is determined by the fact that migration
processes, despite their obvious political dimensions, are traditionally analysed predominantly
in demographic, economic, or legal contexts, while their impact on state-building and national
identity remains insufficiently studied. This issue becomes particularly acute in the context
of the large-scale wartime emigration of Ukrainians to Europe, caused by Russia’s full-scale
aggression. The aim of the study is a comparative analysis of two fundamentally different
migration models: the American one, where migration became a conscious civilizational
project and an ideological resource for state-building, and the Ukrainian wartime emigration,
generated by the destructive exceptionalism of the aggressor state. A juxtaposition of these two
models allows for the identification of both common patterns and fundamental differences in
the mechanisms of interaction between migration and political identity. The methodological
basis comprises comparative-political, historical-genetic, and discursive methods. The scientific
novelty lies in the application of the concept of political exceptionalism to the analysis of
migration processes, which allows going beyond purely demographic or economic approaches
and examining migration as an independent political science phenomenon. The comparative
analysis revealed a fundamental distinction between migration as an instrument for constructing
identity and migration because of its destruction. The thesis substantiates that the Ukrainian
diaspora in Europe, despite the forced nature of its emergence, has the potential to transform
into a factor of soft power and an element in the formation of Ukraine’s constructive political
uniqueness in the world. The findings may prove useful for shaping state policy regarding
engagement with the Ukrainian diaspora.

Keywords: migration; political identity; American exceptionalism; Ukrainian wartime
emigration; diaspora; soft power; political uniqueness.
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I. BCTYII

Mirpauis fik cycnijibHe siBUlle TPaJWILIiHHO aHaJi3yEThHCS B leMorpa-
¢diuHOMY, EKOHOMIYHOMY a60 MPAaBOBOMY KOHTEKCTI, TO/i SIK ii BIJIUB Ha
$opMyBaHHS HaLiOHA/IBHOI iZIEeHTUYHOCTI Ta Jlep>KaBOTBOPEHHS 3aJIHIIIa-
€TbCsI 1032 HaJIEXKHOI0 HAyKOBO10 yBarow. OJHUM i3 HAUIPOAYyKTUBHIIINX
TEOPeTUYHUX IHCTPYMEHTIB /11 OL0JIaHHA i€l IPOraJIMHU € KOHLeNLid
MOJIITUYHOI BUHSITKOBOCTI, siIKa A03BOJISIE PO3MJISiAATU MirpaliiHi npo-
IleCH He MPOCTO K AeMorpadiuHuil pakKT, a K NPOsIB TOT0, AIKUM YUHOM
Hallisl YCBiJOMJIIOE BJIACHE MicCLe y CBITi Ta JIeriTUMIi3ye CBill iCTOpUYHU I
1m1s1X. Oco6JIMBOI rOCTPOTH 1ie MUTAHHS HAaOyBa€ B YMOBaX MOBHOMACII-
TabHOI pociiicbKoi arpecii npoTu YKpaiHy, siKa CIpUYMHUIa MacOBY BUMY-
LIeHY eMirpauito yKpaiHiiB 0 EBponu. AJie MOJIITOJIOTIYHUU BUMIpP LIbOTO
ABMILQ, a CaMe BIJIMB Ha i€ HTUYHICTh, IOTEHLiaJl JiacllopU AK MOJIITUY-
HOT'0 akTopa Ta GpopMyBaHHs 06pa3y YKpaiHHU y CBITi, 0Ci 3a/1UIIAETHCA
HeJJOCTAaTHbO A0C/iIKEHUM.

Cepep focaifHUKIB, IKi 3BepTAIUCSA [0 CYMI>XXHUX POGJIEM, BAPTO BiJ-
3Ha4yuTH npaui: M. [lesini i A. [leprady, 1110 BUBYaJ/IX COLia/IbHO-EKOHOMIUHI
Hacaiaku mirpanii 3 Ykpainu 0 €C B yMoBax BoeHHoro ctany’, E. Jliba-
HoBO], O. [To3uska i O. qumo6auia, SIKi ZOC/IiKyBaJ X MacITabH i HACTiIKH
BUMYIIeHOI Mirpariii BHac/1iJok 36poiHoi arpecii?, a Takox O. JIyK siHiXiHOi,
T. Ckubu® Ta iHmumx HaykoBIiB. [[poTe KOMIapaTUBHUUN MOJIITOJOTIYHUN
aHaJ1i3 LbOro ABUIIA Yepes3 NPU3MY KOHLENLil NoJITUYHOI BUHATKOBO-
CTi oci He 3/1iliCHIOBaBCH, i caMe 1110 POorajuHy MOKJUKaHa 3allOBHUTH
NpPOIMOHOBaHA cTaTTd. KoMnapaTHBHA MepCleKTHBA A€ 3MOTY MO6AYUTH

YKpalHCbKe ABULE B HOBOMY aHAJIITUYHOMY CBiTJII.

II. META I METOZ0JIOT'IA
MeTo0 cTaTTi € KOMIAPaTUBHUN aHa/i3 Mirparii K YUHHUKA MOJITHY-
HOI IJEeHTUYHOCTI Ha IPUKJIa/i aMepUKaHCbKOI JOKTPUHU BUHATKOBOCTI

Dielini M., Dergach A. (2025). Current trends and consequences of migration from Ukraine to
the EU under martial law: socio-economic aspect. Economy and Society. Vol. 80. URL: https://
doi.org/10.32782/2524-0072/2025-80-3

JlianoBa E. M., [1o3usik O. B, um6an O. I. (2022). MaciuTa6bu Ta Hac/iIKK BUMYyLIeHOI Mirpa-
il HacesieHHs1 YKpaiHM BHACJiJIOK 36poiiHol arpecii pocilicbkoi denepanii. Jemozpagis ma
coyianvHa ekoHomika. N2 2(48). C. 37-57. URL: https://doi.org/10.15407/dse2022.02.037
Jlyk’sinixina O. A. Cku6a T. I. (2025). BuMyuieHa mMirpariist ykpaiHiiB B yMoBax BiHHU — HaCJIiAKH
Ans Ykpainu i €Bponu. I'paaas Hayku. N2 9. C. 345-353. URL: https://doi.org/10.36074 /grail-
of-science.21.02.2025.039


https://doi.org/10.32782/2524-0072/2025-80-3
https://doi.org/10.32782/2524-0072/2025-80-3
https://doi.org/10.15407/dse2022.02.037
https://doi.org/10.36074/grail-of-science.21.02.2025.039
https://doi.org/10.36074/grail-of-science.21.02.2025.039

Bacusw flo6ixca / Vasyl Dobizha 41

Ta YKpalHCbKOI BOEHHOI eMirpauii 2022-2026 pp. 3a//19 BUSABJIEHHS CIIiJb-
HUX 3aKOHOMipHOCTEeN i NPUHIMIIOBUX BiIMiHHOCTEeH 1[UX BOX GEeHOMEHIB.

151 [OoCATHEHHS MeTH 3aCTOCOBaHO Taki MeToau. [lopiBHAIbBHO-1IOII-
TOJIOTIYHHUM MeTo/1 3a6e3NeYHrB 3iCTaBJeHHs JJBOX MirpaliiHux MoJiesied y
IXHbOMY 3B’A3KY 3 GOpMyBaHHSAM MOJITUYHOI iJeHTUYHOCTI. [cTOpUKO-Te-
HETHUYHUHN MeTOJ, yMOXJIMBUB aHaJli3 reHe3u aMepUKaHCbKOI JJOKTPUHU
BHUHATKOBOCTI BiJf NIypUTAaHCbKHUX BUTOKIB [0 Cy4aCHUX reONOJiTUYHUX
nposiBiB. JUCKypCUBHUN MeTO/, 3aCTOCOBAHO /J1s1 aHa/Ii3y pUTOPUKU aMe-
PUKaHCbKUX NPE3UJEeHTIiB i CydaCHUX HapaTUBIiB HABKOJIO YKpPalHCHKOI
eMirpauil.

II1. BUKJIAZL OCHOBHOI'O MATEPIAJTY

YkpalHChbKi JOCAIZHUKN BU3HAYalOTh MOJITUYHY BUHATKOBICTh K
3BEPXHICTb, CBOEPIAHICTb 260 0COBIUBICTS, IKi IPYHTYIOThCS Ha cpopMo-
BaHIM, 4acTo y/laBaHi HAfBHOCTI NIEBHOI lepeBaru Yy NpuBiJIEHOBAHOCTI
ofHi€el Halil YK AeprkaBU OO0 IHIIWX; Y MOJIITUYHIN apuHi ek ¢eHo-
MeH MOXXHa BifjHecTH 70 MidosioremMy, iIe0/loreMH YU HaBIiTh iieosiorii —
CTIAKOrO CTaHy CyCHiJIbHOI CBiIOMOCTI, CTpMKHEM $IKOI € MOCTYJIAT MPO
AKICHY IlepeBary o/Hiei Hauii, HeBpa3JUBY [0 iCTOPUYHUX, KYJIbTYPHUX,
HOJIITUMHUX YU BOEHHUX BIIUBIB'. [IOHATTS Ije HEOHO3HAYHE: BUHSAT-
KOBiCTh MOe HabyBaTh GOPMHU KOHCTPYKTUBHOI YHIKa/bHOCTI, KOJIH
He 3amepeyvye NpaBa iHIIKUX CNJIBHOT HA BJAACHUH LJISIX PO3BUTKY, a60 XK
NepepocTaTH B JeCTPYKTUBHUI NPOSAB, KOJU CJAYTYE NiZiICTaBOIO AJIs1 eKC-
naHcil YU 3anepedyeHHs Cy6'EKTHOCTI iHIIKMX HapoAiB. CaMe 1je pO3Mexy-
BaHHA BU3HA4Yae€ JIOTIKy HALIOI'0 NIOAAJIBIIOTO aHaIi3y.

MirpartiiiHi npoijecu MU BBaXKaEMO OJIHUM i3 HalMOKa30BilIKX MOJIiB
BUABY 1ii€l KaTeropii, OCKiJIbKU caMe 4yepe3 nepeMilleHHs JI0JeH i IXHE
CaMOYyCBiZJoMJIEHHS Ha HOBIiM TepuTOPii BUHATKOBICTh a60 KOHCTPYIO-
€TBCS AK 11e0JIOTIYHUN pecypc JepKaBH, abo, HaBIIaKH, IIOCTA€E HACiA-
KOM II IECTPYKTUBHOI'0 BUSIBY 3 GOKY iHILOI Jlep>KaBH.

CIIA € Hal6ibII BiJTOMUM MPHUKJIAZ0M Jlep>KaBH, T0OYI0BAaHOI MirpaH-
TaMy, Jie Mirpanis craja He IpocTo JeMorpadiyHuM GaKToM, a JpKepesioM
caMoi KOHLeMNIil «xaMepUKaHCbKOI BUHATKOBOCTI», TOOTO ysIBJIEHHS NP0
YHIKaJIbHICTb aMepHUKaHCbKOI Halll, ii fepxkaBy, KyJbTYpH Ta ifeoJorii B

! Top6ateHnko B. II., Muponenko II. B. (peg.) (2024). EHnuksionezis nosituky i npasa. Kuis:

Bug-Bo «IloaiTtis». C. 126.
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ICTOpUYHOMY, TOJITUYHOMY YA MOPAJIbHOMY CEHCI, 1K€ HapOAUJIOCH 3 KOH-
KpPeTHOI0 MirpalniiHoro A0CBi/ly, OCMUCJEHOTO0 Yepe3 peJliriiHy Ta moJi-
THUYHY NpU3MYy. 3iCTaBJIeHHS JBOX JIOCBIi/liB He Ma€ Ha MeTi CTBeP/»XKyBaTHU
IXHIO TOTOXKHICTb, HABIIAKH, CaMe NMPUHIUAIIOBA BiAMIHHICTb M)XK HUMH €
HAyKOBO 3Hauy1oto. [IpoTe 1151 yHiKaIbHICTh He BUHUKJIA HA TIOPOXKHbOMY
Miclli, a HapoAu1acs i3 KOHKPeTHOTO MIrpaliiHoro A0CBiJly, OCMHUCJIEHOTO
Yyepe3 peJliriiHy Ta NoJiTU4YHY NPU3MY.

Y BepecHi 1620 p. Ha 6opTy KopabJist «Meiid.iaBep» 10 6eperiB Maccauy-
ceTcy nmpubysa rpyna nypuTaH-CenapaTHUCTiB, IKi 3aCHOBYBaJIU He TPOCTO
nocesieHHs, 2 HOBUM TUIN CHiJILHOTH, 3aCHOBAaHUM Ha iJlel 60oroob6paHo-
CTi Ta cycnisbHOTO AoroBopy 3 boroM. Came Tozi /l. BinTpon chpopmysnto-
BaB MeTadopy «MicTo Ha maropbi», sAka cTana oAHI€I0 3 HAUBAKJIUBILIHUX
KOHLEMNIi B aMepUKaHChKiH mosiiTuyHii putopuui’. Tak, Mirpauis nepe-
TBOpUJIACS HA i1e0JIOTIYHUHN aKT, @ He MPOCTO Ha ¢pizuyHe nepeMileHHs
gwoaei. i inei manu rin6oke niarpysTs. e T. [Teiin y namoneti «3m0po-
BUH 11y31» 1776 p. 06rpyHTOBYBaB «06PaHiCTh» aMePUKAHCbKOI'0 HAPOLY
i loro mpaBo po3MopsKATHUCS BJACHOIO J0J1€103,

Llg izea po3BuBasiacs i 3MiLlHIOBAJIACA Y HACTYIHI AeCATUIIITTA. A. fe
TokBiJib, cIOCTeEpiraroyv aMepuKaHCbKe cycnijibcTBO y 1830-x pp., migkpec-
JIUB YHIKaJIbHICTb CTAaHOBUIIIA aMepUKaHILiB, ika cpopMyBaJsiacs 3aBASKU
nepeceJIeHHIO JII0JIeX 3 pi3HUX KyTO4KiB EBponu o Hosoro Caity. 3Biacu
BUIIJIMBAE KJI0YOBA T€3a HAIOT0 JOC/IiPKEHHA: aMepUKaHCbKa BUHATKO-
BiCTb € He MPOCTO ifieosori€l0, a MPOAYKTOM KOHKPETHOIO MirpaliiiHoro
JOCBiZly, L10 MiATBEPPKYIOTH I Cy4acHi JOCAIHUKH, 30KpeMa /Jl. MeaceH,
SIKUH PO3IJISIa€ aMePHUKAHChbKY BUHATKOBICTh SIK KYJITYpPHUH Mid, 1110
NPOHMU3YE BCi aCEKTH aMepruKaHCbKoro )UTTa . C. JlinceT BU3HA4YaB «aMe-
PUKaHCbKe Kpeao» Yyepe3 MOHATTSA CBOOOAY, erajiTapusmy, iHAWUBiAya-
Ji3My i momysi3aMy®, i KoXkeH MirpaHT, 1[0 Z0J1y4aBCcsl 10 aMePUKaHCbKOTr0

BoskyH C. (2022). flk 3axiiHi aHaIITUKK NiAIrpaloTh MyTiHy Ta pocikicbkii nponaranai? URL:

https://hromadske.radio/publications/yak-zakhidni-analityky-pidihruiut-putinu-ta-rosiys-kiy-

propahandi

2 TuckerE. (2025). Introduction of “Model of Christian Charity”. URL: https://teachingamericanhistory.
org/document/a-model-of-christian-charity-2/

3 PaineT. (1776). Common Sense (Pamphlet). URL: https://olllibertyfund.org/pages/1776-paine-

common-sense-pamphlet

Madsen D. L. (1998). American Exceptionalism. Edinburgh: Edinburgh University Press. 192 p.

5 Lipset S. M. (1996). American Exceptionalism: A Double-Edged Sword. URL: https://www.

washingtonpost.com/wp-srv/style/longterm/books/chap1/americanexceptionalism.htm
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CyCIiZIbCTBA, CTaBaB HOCIEM LIbOT'0 KpeJo, NiATBEPKYIOYHU MOTro CBOIM
0cobucTuM BUbOpoM. Mirpalis, TakuM YMHOM, OyJ1a MexaHi3MOM BiZTBO-
peHHA 1 3MiHEeHHA 1IeHTUYHOCTI, @ He 3arpo3010 AJid Hel.

XapaKTepHO, 110 BIEBHEHICTh y BJACHIA BUHATKOBOCTI IJIMG60KO BKO-
piHeHa He JMlIe B eJiTHUX KOJIaX, a 1 y MacoBill aMepUKaHCbKil CBigoMO-
cTi. 3rigHo 3 pocaimxkennsam /. llesapa, npuHaiiMHi 73% aMepuKaHIIiB
MOAIIAINA AYMKY IPO T€, L0 CBOEPIAHICTb ICTOPUYHOIO0 PO3BUTKY HAZlAE
Amepuii oco6simBoro xapaktepy'. i undpu cBiguaTs npo cTilkicTh ige-
oJioriyHOT0 PYHJAMEHTY, 3aKJa/[€HOTO 1ie MePIIMMU MirpaHTaMH.

[Tepexiz Bify aMeprUKaHCBKOI'0 0 YKPAIHCbKOTO OCBiZly BUMarae nNpuH-
LIMII0BOI 3MiHM aHAJIITUYHOI ONITHUKH. fIKII0 aMepUKaHCbKa Mirparis icto-
puYHO 6yJia MepeBaXXHO HACJAiJKOM A06pOBiJIbHOTrO IUBiJIi3aIiliHOTO
BUOOpY, TO YKpalHCbKa eMirpanisi € IpsiMUM HaCTiAKOM JeCTPyKTHUBHOI
BHUHATKOBOCTI Aep:kaBu-arpecopa. BapTo 3ayBaxkuTu, 110 JOOPOBiJb-
HiCTb i 6€3MOBOPOTHICTL aMepPUKAHCHKOI Mirpaijii He BapTo abCoOJIIOTU-
3yBaTH HABITb CTOCOBHO cydacHoro nepiogy. Tak, y 2025 p., 3a aHasizom
Wall Street Journal, monaimenuie 180 Tucad rpomazsiH CIIA nepeixanu
Ha MOCTilHe NPOKWBAaHHS 32 KOPJIOH, 1110 CTAJI0 pEKOPAHUM NOKAa3HUKOM
3 4aciB Besnkoi gemnpecii?. [IpoTe NpUHIUIIOBOIO 3a/IMIIAETHCS Pi3HUIA B
Macuitabi ¥ mpupo/ii 11boro SBUIIA, TOMY 1110 A0OPOBiJILHUM BUOIp OKpe-
MUX FPOMa/isiH He MOXXHa NOPiBHIOBATH 3 MAaCOBOI BUMYLIEHO BTEUYEI0
MiJIbUOHIB JII0Ziel Bij, BiHU.

3a ganumu YBKB OOH, craHoM Ha kBiTeHb 2026 p., B EBPONENCbKUX
KpaiHax 3apeectpoBaHo noHaj 3 072 390 ykpaiHcbkux GixeHI[iB. Haii-
6inplIe ykpaiHcbKUX OikeHLiB npukHAAM Himeuunna (1 279 450 oci6)
ta [Mosibiia (986 950 oci6)3. [lepes HaMKu He HApOJ, 1110 CBiZOMO 06Upae
HOBY 6aTbKIBIL[MHY, a CIIJIbHOTA, 1110 PATYETHCS BiJl GpisuyHOI Hebe3MeKu.

Jlo nporo BapTo Z0laTH TPUBOXKHY TEeHJEHI 0, Ky 3adikcyBanu M.
JeniniiA. /lepray: yum JloBIIe yKpaiHIli nepebyBaloTh 32 KOPJOHOM, TUM
JIM6Ie BOHU IHTErpyThCs B CYyCHiJIbCTBO i EKOHOMIiKY KpaiHU Mepe-

Ceaser J. W. (2012). The Origins and Character of American Exceptionalism. American Political

Thought. Vol. 1(1). pp. 3-28. URL: https://doi.org/10.1086/664595

2 Hinshaw D., Parkinson J. (2026). Americans Are Leaving the U.S. in Record Numbers. The Wall
Street Journal. URL: https://www.tovima.com/wsj/americans-are-leaving-the-u-s-in-record-
numbers/

3 UNHCR (2026). Operational Data Portal. Ukraine Refugee Situation. URL: https://data.unhcr.

org/en/situations/ukraine
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OyBaHHS, 110 NMOCTYIMOBO 3HWXKYE HUMOBIPHICTh IXHBOI'O MOBEPHEHHS .
3pocTtaHHd 3aiiHATOCTI MirpaHTiB (50-70%), 3a/ie>kHO Bif KpaiHu) i cKopo-
YyeHHs nepekasiB B Ykpainy (3 7,9 mapay 2023 p. no 2,8 mupg fos. CIIA y
nepuiomy niBpiuui 2025 p.) cBigYaTh Npo NocTynoBe 3aKOpiHEHHs eMirpa-
uii. BogHovac 1ie siBUIle € aMOiBaJIeHTHUM: Hanpukaaj, y [losbii BHeCOK
ykpainuiB y BBII carae 2,7%, To6To BUMyllieHa Mirpatisi cTae eKOHOMiu-
HUM PecypcoM i AJisl KpaiHU-pelnumnieHTa?

[loBepTar4uCh 0 OCHOBHOI OCi HALIOro MOPiBHAHHSA, 3BEJlEMO KJIIO-
YOBIi BiZAMIHHOCTI Mi>k aMepUKaHCbKOI0 Ta YKpalHCbKOI MO eJIIMU Mirpa-

1ii y Tabsuisto.

Tabauys 1

IlopieHAAbHUll aHani3 mizpayiliHux modeeli (CLIA i Ykpaina)

KpwuTepiii nopis- AMepHKaHCBbKa MoOJeb YkpaiHCcbKa MoJeJIb
HAHHS (XVII-XIX cT.) (2022-2026 pp.)
XapakTep Jlo6GpoBiNIbHUH, LIiJiecIpsiMO- Bumyenui,
Mirparii BaHUHU peakTUBHUHU
[Ipuynna PesniriiHuii, ekOHOMIYHUH, 36poiiHa arpecis
mirpanii MOJIITUYHUH BUOIp Jlep>kaBu-arpecopa
CraBJieHHs 10 ineH- | KoHCTpyloBaHHS HOBOI ileH-| 36epekeHHsI yKpalHChKOI ifjeH-
THUYHOCTI THUYHOCTI THUYHOCTI
Hawmip oo nosep- IcTopuyHO JleksapaTUBHO MPUCYTHIN
HEHHs MiHIMaJIbHUH (y 6inp1rocrti)
Jemorpadiuauit [lepeBakHO npaue3faTHi [lepeBaxkHO xkiHKM (44%)
npodiab Y0JIOBiKH i ciM'i i gitu (30%)
Posib y nepxxaBoTBO- dynpameHT [loTeHuifiHuM pecypc
peHHi HOBOI Jlep>KaBu M’SIKOI CHJIU
IneosioriuHui Mirpauis gk nigTBepxeHHs | Mirpauis sk HacJailOK JeCTPyK-
BUMIp BUHSITKOBOCTI THUBHOI BUHSITKOBOCTI arpecopa

HaBegeHna Tab6/1v1sl HAOUHO JJEMOHCTPYE, L0 MONPH 30BHILIHIO CXO-
KicTh MacTabiB IBUIIA, IIMOMHHA MPUPO/A IBOX MirpalliiHUX Mojiesier
€ MPOTUJIEIKHOIO, i caMe 15l MPOTUJIEKHICTh BU3HAYA€E Pi3HUM MOTeHIial
KOXXHOI 3 HUX /11 GOpMyBaHHs NoJsiTU4HOI izeHTU4YHOCTI. [ PecTan y

Dielini M., Dergach A. (2025). Current trends and consequences of migration from Ukraine to
the EU under martial law: socio-economic aspect. Economy and Society. Vol. 80. URL: https://
doi.org/10.32782/2524-0072/2025-80-3

Krapivtsova D. (2025). lllo 6yze 3 [losibInero, K10 yKpaiHIi MOIAyTh: 41 cpaBAi KpaiHi 3arpo-
)Kye neMorpadiuyHe BUMUpaHHA? [HpopmayitiHutl nopman Ioavwi. URL: https://inpoland.net.
pl/novosti/shho-bude-z-polshheyu-yakshho-ukrainci-poidut-chi-spravdi-kraini-zagrozhueh-
demografichne-vimirannya/#google_vignette
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CBOEMY [OCJi/I>KEHHI 1OXOAUTb BUCHOBKY, L]0 aMepPHUKaHCbKa BUHSTKO-
BICTb € KOPUCHUM IHCTPYMEHTOM [iJISl PO3yMiHHS 30BHIIIHbOI MOJIITUKHU
CIIIA, sikilo BOHA MpaBUJIbLHO BU3HavyeHal. 3aCTOCOBYIOYH 1]el MEeTO/10-
JIOTIYHUH TPUHLMII 0 YKPAIHCHKOT0 KOHTEKCTY, MM 6a4MMO, 1110 YKpa-
iHCbKa Jiiacopa B EBpoIi BKe BUKOHYE MeBHI QYHKIil «M' K0T CUIN»:
JI06it0€ iHTepecu YkpaiHu y npuiiMaloyux KpaiHax, opMye NO3UTUBHUU
006pas ZiepKaBy, CIpHsie 360py KOIITIB HA MiITPUMKY 060pPOHO3aTHOCTI.

BapTo ofpa3y 3acTeperTy, 1110 caMa o cobi HasABHICTb YUCJIEHHOI
Jiacnopu He € YHiKaJIbHUM SIBUIIEM, OCKIJIbKU MOJI6HUMN 10CBiJ MalOTh
ipJ1aHAChbKa, BIpMEHCbKa, €BpelchbKa Ta iHIUII HaLil CBiTY. YHIKaJbHICTD,
Ha Ky MM 3BepTa€EMO yBary, [10JIAira€ He B iICHYBaHHI JjiacClIOpU K TaKOI,
a B crierudivHOMYy crioco6i ii popmMyBaHHs, a caMe MacoBiil BOEHHIH eMmi-
rpayii BHaC/IiJOK JeCTPyKTHBHOI BUHATKOBOCTI arpecopa, i B noteHujiasi
NepeTBOPEHHS I[bOT0 BUMYIIEHOTrO SIBUIIA HA CBiJIOMUU pecypc M’sKOI
CUJIM JlepKaBH, siKa caMa 3aJIMIIAEThCcs 06’ EKTOM arpecii. Mu BBakaemo,
1[0 caMe TYyT KPUEThCS HEeAOOLiHEHUH NOTEeHia/, KM YKpaiHa 1ie He
MIOBHICTIO YCBIIOMUJIA | HE BUKOpPUCTAJIA.

IV. BUCHOBKH

KomnapaTuBHHUM aHas1i3 Mirpaiiii sk YMHHHUKA NOJITUYHOI i/]eHTUYHOCTI
J103B0JIsie CGOPMYJIIOBATH KiJibKa BUCHOBKIB.

AMepuKaHCbKa JOKTPUHA BUHATKOBOCTI € NPUKJIaZI0OM CBiIOMOI0 niepe-
TBOpPEHHA Mirpauii Ha ijeosioriyHUM pecypc fAep:xaBoTBopeHHS. Big nepe-
cesneHliB «MeiiduiaBepa» 10 cydacHOI pUTOPUKH Mirpailis BUCTyImala
niTBepPKEHHSAM 0CO6JIMBOr0 NPHU3HAYEeHH Hallii, a He feMorpadidyHo
po6JeMolo.

YkpaiHcbKa «Bo€HHa eMirpanisa» 2022-2026 pp. € IPUHLIUIIOBO iHIIUM
ABUILEM, TIOPO/PKEHUM JeCTPYKTUBHOIO BUHATKOBICTIO Ziep:KaBU-arpecopa.
[ToHag Tpu MiZIbIIOHM yKpaiHILiB B EBpoMi 3/1€6i/1bI110Tr0 NParHyTh NOBEP-
HYTHUCS 10[0MY, 1110 He [J03BOJISIE MEXaHIYHO NEPEHOCUTH aMePUKAHCbKUM
JOCBiJl Ha YKpaiHCbKUU I'PYHT. BogHoYac 1iei ocBij| BKa3ye Ha NOTeHIial
JAiacropu ik YMHHUKA M’SIKOI CUJIH, IKMI YKpaiHa I11ie He TOBHICTIO YCBi10-
MUJIA: CUCTEMHA JiepKaBHa MoJIiTHKa 36epeeHHs 3B’I3KiB i3 fiacnopoto

! Restad H. E. (2012). Old Paradigms in History Die Hard in Political Science: US Foreign Policy
and American Exceptionalism. American Political Thought. Vol. 1(1). pp. 53-76. URL: https://
doi.org/10.1086/664586
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3/laTHa TpaHCPOPMYyBaTH BUMYLIEHY eMirpaliio Ha eJleMeHT KOHCTPYK-
THUBHOI [TOJIITUYHOI YHIKaJIBbHOCTI YKpaiHu y CBITI.

[lepcieKTHBU MOAANBIINX JOCTiI>KEHb MOB’sA3aHi 3 0OCMUCIEHHAM
YKpalHCBKOI Jliaciopy He 9K TUMYacOBOI0O BUTHAHHS, a K NPOLecy TBO-
peHHs TpaHCHaLioHaabHoi Hauii. H. [nik llissiep yBesa caMe MOHATTS
«TpaHCMirpaHTa» JJifl NO3HAYEHHS JIIOJeH, AKi 0JJHOYaCHO MiTPUMYOTh
colia/ibHi, EKOHOMIYHI ¥ MOJIITUYHI 3B’AA3KH 3 KpaiHOW MOXOMKeHHA i
BOYIOBYIOTBHCS B CyCHiJILCTBO KpaiHU MOCeJIeHHS, He TOPUBAaBIIMU 3 6aTh-
KiBIIMHOIO ocTaTo4yHO!. CaMe B I[bOMY HaNpsAMi, Ha HAIlly AYMKY, JIEXXUTh
NpPOAYKTHUBHA NepCleKTHBA NOAa/bLIOr0 A0CIi)KeHHA YKPaiHCbKOI BOEH-
Hoi eMirpaliii, a Tak0> MOPiBHAJIbHOI'O BUBYEHHS iHIIUX MOJeJiel TpaHC-
dopmalii BUMyleHoI eMirpariii Ha pecypc Jep>kaBOTBOpPEHHS.
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Oco6JiMBa yBara NpuAiSeTbCA B3aEMO3B 13Ky MiX CyBepeHITeTOM JiepaBH, Mirpauiiinum
KOHTPOJIEM, BiiCBKOBOIO HEOOXI/IHICTIO Ta 3aXMCTOM OCHOBHHUX IpaB JIOAUHU. CTBepIKy-
€TbCs, 1110 TPaBa iHO3eML[iB BUILJIMBAIOTb i3 CyBEPEHHOT0 IIpaBa Jiep:KaBU Pery/IrBaTH B3],
NPOKUBAHHS Ta BUCEJIEHHA 3 il TepUTOpil, BOJHOYAC 3a/IHILIAYUCL OOMEXKEHUMHU 3000B’s1-
3aHHSAMMY, 1110 BUIJIMBAIOTH i3 MiXkHapoAHOro npasa y chepi npas JIIOAUHY, MDKHAPOAHOIO
ryMaHITapHOro Npasa, lpaBa Npo GiKeHLiB Ta MXKHAapOAHOI0 3BUYAEBOr0 NpaBa. ¥ CTaTTi
3aCTOCOBYIOTBHCH NOPIBHAJBHO-IIPABOBI, JOKTPHUHAJIbHI, ICTOPUYHI Ta CUCTEMHI MeTOAHU
paBoBOTro aHasidy. Oco6JMBHH aKLEeHT 3p06JieHO Ha Cy[0Bik nmpakTuli BepxoBHoro cyay
Criosryyenux llTaTiB, ika NPOMOHYE OJMH i3 HAWMOBHIIIUX KOHCTUTYLIHHUX MiAXOMIB 10
30a/1aHCyBaHHA iH/MBilyaIbHUX IPaB Ta MUTaHb HaLliOHAJbHOI 6e31eKu B epioau BiliHU Ta
Ha/Ji3BUYalHUX CUTYaLil. EBoIIOLI0 Cy0BOI JOKTPHUHHU IPOCTEXKYIOTh Yepe3 HU3KY 3HAKOBUX
pileHs, 30kpeMa y cnpaBax «['pem npotu Piyapgcona» (1971), «[lnaitnep npotu Joy» (1982),
«lllaynecci npotu Crostydenux llTaTiB ex rel. Meseii» (1953), «3agBigac npotu [lesica» (2001),
«Xamzi npotu Pamcdena» (2004), «Pacysn npotu Byma» (2004), «Xamaan npotu Pamcenar»
(2006), «<bymenien npotu byma» (2008), «EmkpodT npotu Ik6ana» (2009), «Tpamn npotu
l'aBaiB» (2018) Ta «Kopemauy npotu Cnosydyenux lltatiB» (1944). AHasi3 eMOHCTPYE, 1110
piBeHb CYZ0BOr0 3aXUCTY, IKMH HaZLAETbCS iHO3eMUAM, 3HAaYHO BapiIOETHCSA 3a/1€KHO Bif,
TOrO, Y4 06MeKeHHS HaKJ/IalaloThCA OPraHaMU BJIaJiM IITATY YU Ppefilepa/lbHUMU OpraHaMy,
4 ocoba nepebyBae Ha Teputopii CnosyyeHux llTaTiB Ha 3aKOHHUX MiZiCTaBax, a TAKOX YU
CTOCYEThCS ClpaBa iMMIrpauiiHoOro KOHTPOJI, 30POHHOI0 KOHQJIIKTY UM 3aX0/1iB 60POTHOU 3
TepopusMoM. Cyj0Ba IpaKTHKa TAKOX IJIIOCTPYE eBOJIIOL{I0 6aaHCy MK KOHCTUTYL[IHHUMU
rapaHTiSIMU HaJIe2KHOT'O CYZI0BOT0 PO3IJIsAAy Ta PIBHOIO 3aXUCTY, 3 0HOT0 GOKY, Ta 3aKOHHU-
MU iHTepecaMu Jiep>KaBHU 10/10 3a6e3edeHHs] Hal[iOHa/IbHOI 6e31eKy, 3 iHmoro. [[pakTryHe
3HA4YEeHHs J0C/i/PKeHHSI 00T PYHTOBYETHCS B KOHTEKCTI TPHBAY0OIro 36pOHHOro KOHMJIIKTY B
Ykpaini. CTBepKy€eTbCH, 1110 yKpaiHCbKa paBOBa CUCTeMa Jie/laJli 4yacTille CTUKaTUMeTbhCs
3 IUTAHHAMHY, [10B’I3aHUMU 3 IPAaBOBUM CTAaTyCOM I'POMaJsH Jep:KaBU-arpecopa, oci6 6e3
IrPOMa/sIHCTBA, 6KeHIIB, 0Ci6, K IYKATb IPUTYJIKY, iHO3eMHUX BOJIOHTEPIB, HAHMaHL|iB,
BiiICbKOBOIIOJIOHEHUX, JIENIOPTOBAHUX LIMBIJILHUX 0Ci6 Ta iHIIKUX KaTeropin HerpoMajsH.
[TopiBHANBHUN aHa/Mi3 KOHCTUTYLiHHOI cynoBoi npakTuku CIIA Hazae niHHI opieHTUPH
JU1s1 30a/1aHCYBaHHS iMIIepaTUBIB Hal[iOHAJbHOI 6€3MeKH 3 KOHCTUTYLiHHUMU rapaHTiaMu
Ta Mi>)KHAapOJHO-NIPAaBOBUMHU 3000B’I3aHHAMHU. Y CTATTi 3p006JIeHO BUCHOBOK, 1[0 pPO3pO0OKa
y3roJKEeHUX NPaBOBUX CTaHJAPTIB, 1[0 PEryJI0I0Th CTAaTyC iHO3eMLIB y YMOBax BOEHHOIO
CTaHY, € BOXKJIMBUM €JIEMEHTOM Cy4acCHOI'0 Mi>KHapO/JHO-IIPaBOBOI'0 Pery/l0BaHHS Ta CTaHO-
BUTB JleJja/li BOXK/IUBILIY CKJIaJOBY OCTKOHQJIIKTHOrO yIpaBJiHHA Ta WHUPLIO] JOKTPUHU
Jjus post bellum.

Ki11040Bi c/10Ba: BOEHHUM CTaH; IPaBOBUM CTATyC iHO3eMIisl; Mi>kHApO/AHe r'yMaHiTapHe
paBo; KOMOATAHT; BiICbKOBOIOJIOHEHUH; 0c06a 6e3 rpoMa/isTHCTBA; HaljioHAJIbHA 6e3MeKa;
KoHcruTynia Ykpainu; peinTerpalis; IOBOEHHe Bpery/JII0BaHHS.

ABSTRACT

The article studies the international legal status of aliens and stateless persons under
conditions of martial law, armed conflict, and counter-terrorism operations through the
prism of constitutional law, international human rights law, international humanitarian law,
and comparative constitutional jurisprudence. The research proceeds from the premise that
although modern constitutions and international legal instruments recognize the principle
of equality before the law and guarantee fundamental rights to all individuals under a state’s
jurisdiction, the legal status of aliens during periods of war is characterized by a differentiated
legal regime that depends on nationality, immigration status, territorial presence, procedural
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status, and the requirements of national security. The study aims to determine the scope of
constitutional and international legal guarantees afforded to aliens during armed conflict
and to identify the legal criteria governing permissible restrictions on their rights. Particular
attention is devoted to the relationship between state sovereignty, migration control, military
necessity, and the protection of fundamental human rights. It is argued that the rights of
aliens derive from the sovereign right of the state to regulate entry, residence, and removal
from its territory, while simultaneously remaining constrained by obligations arising under
international human rights law, international humanitarian law, refugee law, and customary
international law. The article employs comparative legal, doctrinal, historical, and systemic
methods of legal analysis. Particular emphasis is placed on the jurisprudence of the Supreme
Court of the United States, which provides one of the most comprehensive constitutional
approaches to balancing individual rights with national security concerns during periods of
war and emergency. The evolution of judicial doctrine is traced through a series of landmark
decisions, including Graham v. Richardson (1971), Plyler v. Doe (1982), Shaughnessy v. United
States ex rel. Mezei (1953), Zadvydas v. Davis (2001), Hamdi v. Rumsfeld (2004), Rasul v. Bush
(2004), Hamdan v. Rumsfeld (2006), Boumediene v. Bush (2008), Ashcroft v. Iqbal (2009),
Trump v. Hawaii (2018), and Korematsu v. United States (1944). The analysis demonstrates that
the level of judicial protection afforded to aliens varies considerably depending on whether
restrictions are imposed by state or federal authorities, whether the individual is lawfully
present within the territory of the United States, and whether the case concerns immigration
control, armed conflict, or counter-terrorism measures. The jurisprudence further illustrates
the evolving balance between constitutional guarantees of due process and equal protection,
on the one hand, and the state’s legitimate interests in safeguarding national security, on the
other. The practical significance of the research is substantiated in the context of Ukraine’s
ongoing armed conflict. It is argued that the Ukrainian legal system will increasingly confront
issues relating to the legal status of nationals of the aggressor state, stateless persons, refugees,
asylum seekers, foreign volunteers, mercenaries, prisoners of war, deported civilians, and other
categories of non-citizens. The comparative analysis of U.S. constitutional jurisprudence offers
valuable guidance for balancing national security imperatives with constitutional guarantees
and international legal obligations. The article concludes that the development of coherent legal
standards governing the status of aliens under martial law constitutes an essential element
of contemporary international legal regulation and represents an increasingly important
component of post-conflict governance and the broader doctrine of jus post bellum.
Keywords: martial law; legal status of aliens; international humanitarian law; combatant;
prisoner of war; stateless person; national security; Constitution of Ukraine; reintegration;
post-war settlement.

I. BCTYII

KoHctuTynisa Ykpainy, sik i KOHCTUTYIii 6i1bIIOCTI JeMOKpPAaTUYHUX
JlepkaB, nepejbadae MOXKJIUBICTb 0OMEXeHHsI OKpeMHUX IpaB i cB060/
JIIOZIMHU B yMOBaX BOEHHOTO YW Ha/I3BUYaWHOro cTaHy (cT. 64)'. BoaHo-
yac nepeJiik npas, 1[0 He MiJIJIATaloTh 06MeXXEHHIO HAaBiTh Y TaKWU Mepiof,

! KoHcrutyuis Ykpainu: 3akoH Ykpainu Bi 28.06.1996 Ne 254k/96-BP. URL: https://zakon.rada.
gov.ua/laws/show/254k/96-Bp#Text
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€ BUYEPIIHUM, a CaMe 0O6MeKeHHs Ma€ Oy TH NPONOPLiHHMUM, TAMYAaCOBUM
i HeguckpuMiHaliiHUM. [IpoTe MpaKTUKa iHO3eMHUX MPABONOPSAKIB,
3okpema ClIIIA, 1eMoOHCTpYE, 1110 B yMOBax BilHU Ta 60pOTHOU 3 TepopuU3-
MOM Jlep>KaBa HepiZiKo BAA€EThCA 10 AudepeHiioBaHOTO NiAX0AY 3a1€XKHO
Bif rpoMazsiHCTBA 0cobu: iHO3eMIli, 0cOOH 6e3 rpoMaiIHCTBA Ta HABITb
BJIACHI rpOMa/isiHY, MiI03pI0OBaHi y 3B’s13Kax 3 BOPOrOM, MOXKYThb OMUHU-
THCS B iICTOTHO pi3HOMY MpPaBOBOMY CTaHOBHULI, nonpu ¢popManbHy piB-
HICTb KOHCTUTYLiNHUX rapaHTii. 0co6/1MBOI FOCTPOTH Lie NTUTAaHHA HabyBae
J1s1 YKpaiHu B yMOBax NOBHOMacIITabHoiI 36poiHOI arpecii, ko1 nocrtae
npo6JieMa MpPaBoOBOTO CTATyCy 3aTPUMaHUX 0Cib K IHO3EMHUX rpOMa/isiH
JlepKaBU-arpecopa, Tak i rpoMa/ifiH YKpalHy, [iJ03pI0BaHUX y CIiBIpaLi
3 BOpPOIoM, a TaKOX MeX JIETITUMHOTO 06MeXXeHHs IXHIiX NMpaB B yMOBax
BOEHHOTO CTaHy. ¥ 3B’A3KYy 3 LIUM aHasi3 JocBiny Bepxosaoro Cyay CILA,
SIKMUU yIPOAOBX MOHAJ NiBCTOJITTA GOpMyBaB CylepeduBy, aje 3Mic-
TOBHO 6araTy MPaKTHUKY 11010 6a/laHCy Mi>K HallioHA/IbHOIO 6€3MeKO0I0 Ta
npaBaMH 0c06H, Ma€ CYTTEBE MOPiBHAJbHO-IPABOBE 3HAYEHHS.

[Ipo61eMaTrKa KOHCTUTYLLIHHUX OOMeXeHb NpaB JIIOJUHU B YMOBax
BOEHHOTO CTaHy Ta HallioHA/IbHOI 6e3MeKU TPaAulliiiHO TepebyBaE B 1eH-
Tpi yBaru ik BiTYM3HSAHOI, Tak i 3apy6i>kHOi JOKTpUHMU. [IuTaHHA cniBBiA-
HOLIEeHHA NpaB IPoOMaJfAH | iIHO3eMLiB y KPU30BUX YMOBax pO3I/AAalu
TaKi aMepUKaHCbKI JOCAIJHUKN KOHCTUTYLIMHOrO NpaBa, gK: JlopeHc
Tpaii6 (Laurence Tribe), xxeddpi Croyn (Geoffrey Stone) aBTop dpyHIa-
MeHTaJ/IbHOI'0 JOC/i/KEHHS 00MeXXeHb I'POMa/ITHCbKUX CBOOO0/, Y BOEHHUH
yac «Perilous Times», a Takox /leBia Koys (David Cole), sskuit seTajsbHO
aHaJi3yBaB NPaKTUKy 3aTPMMaHb iHO3eMLiB nicjg TepakTiB 11 BepecHsa
2001 p. Oxpemo BapTo Buainutu gocaimpkenHs Hin Kateaa (Neal Katyal),
SIKUH SIK afiBOKaT y cnpaBi Hamdan v. Rumsfeld 6e3nocepe/iHb0 GopMy-
BaB JIOKTpPHUHAJbHE NiIPYHTS 0O6MeXeHHs Npe3uJeHTCbKUX TOBHOBA-
»keHb y cepi BoeHHOT0 npaBocyA/is. Cepesi BITUM3HAHUX AOCTIHUKIB
NUTAHHA KOHCTUTYLIHHUX 06MeXeHb NPaB JIIDJAUHUA B YMOBaX BOEHHOI'O
crany poamisaganu B. b. Asep’siHoB, O. B. [leTpuiuus, [1. M. Pa6iHoBUY, sKi
NPUAIIAIN yBary NpUHLMIIAM IPONOPLiMHOCTI Ta HeJUCKPUMiHALl Tpu
0o6MexxeHHi paB B 0cO6/IMBUM Mepio/i. BoHOYac MOPiBHSAJIbHO-TTPABOBUH
aHaJ1i3 aMepHUKaHChKOI MPAKTHUKU 100 AudepeHIianii mpaB rpoMa/isH Ta
iHO3eMIiB ¥ KOHTEKCTI jus in bello Ta aHTUTEPOPUCTUYHOI'O0 3aKOHO/IaB-
CTBAa 3aJIMIIAETHCA HEAOCTATHbO AOC/IIIXKEHUM Y BITUN3HAHINA HayLi, 1110
3yMOBJIKOE aKTYaJIbHICTb L€l CTATTI.
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II. META I METOA0JIOTIA

MeToto focii)KeHHs € aHali3 npakTuku BepxosHoro Cyny CIIA mozno
06CATYy KOHCTUTYIIHUX rapaHTil MpaB 0co6HM B YMOBax BillHU Ta 60pOThOHU
3 TepOpU3MOM, BUABJIEHHA BiIMIHHOCTEH y CTaHAApTaX CyAOBOr'0 KOHT-
POJIO 3a/1eKHO BiJj TpPOMaZiIHCTBA Ta CTATyCy 0COOM (LIMBIIBHUM iHO3e-
Mellb, pe3U/IeHT-iHO3eMellb, POMA/ITHUH, BOPOXKUM KOMOATAHT), a TAKOXK
0GI'PYHTYBaHHSI BUCHOBKIB, peJleBaHTHHUX /ISl YKPAiHCbKOTO KOHCTUTY-
L[IHOTO IIpaBa B YMOBax BOEHHOI'O CTaHY.

Cu1ify 3a3HA4YMTH, 110 [JI1 BUBYEHHS KOMIIJIEKCY HAayKOBUX Npo6JieM
rpoMajissHCTBA Ta Mirpaunil y nepiog 36poiitHUX KOHJIIKTIB, c/1if 3acToco-
BYBaTH KOMILJIEKC 3araJlbHOHayKOBUX I clleljia/IbHO-IOPUAUYHUX METO/IB
Ni3HaHHA, BUKOPUCTAHHSA SIKUX 00yMOBJIeHe MiXKra/ly3eBUM XapaKTepoM
npo6sieMaTHKY PABOBOIO CTATyCy iHO3eMI[iB B yMOBaxX BOEHHOT'O CTaHY.
Bb6avaeThbcs, 1110 6a30BUM € JliaJIeKTUYHUU MeTOo/, IKWUU, HapUKJIa/, 103-
BOJIMB JOCJiUTH €BOJIIOLI{I0 IPAaBOBOTO CTATYyCy iHO3eMLIiB i/l BIIJINBOM
TpaHcdopManil Mi>kHapoZHOTO r'yMaHITapHOTO PaBa, MXKHAPOHOTO paBa
NpaB JIIAUHU Ta KOHCTUTYLIHHOTO IIpaBa B YMOBaXx Cy4aCHUX 36pOHHUX
KOH}JIIKTIB. CUCTEMHO-CTPYKTYPHHUI MeTOJ, 3aCTOCOBYEThHCS JJisl aHa-
J1i3y B3aeMo3B’ 13Ky HopM KoHcTuTyLii YKpainu, MiXKHapoAgHUX L0r0BODIB,
HaLlilOHAJIbHOT'O 3aKOHOZAaBCTBA Ta NpakTUKU BepxoBHoro Cyany CIIA ax
B3a€EMOTIOB’I3aHUX eJIeMEeHTIB €MHOI MpaBoBoi cucTeMu. KiitouoBe 3Ha-
YeHH4 y AOC/iPKeHHI BKa3aHOI TeMaTUKU Mag, BJIaCcHe, NOPiBHAJILHO-TIPa-
BOBH MeTO[, 32 J0IIOMOTO0 IKOT0 MOXJINBE 3iCTaBJeHHS YKPaiHCbKOIO
3aKOHOJABCTBA, MIXKHAPOJHO-NIPAaBOBUX CTAHJAPTIB Ta KOHCTUTYLIMHOI
MpaKTHUKK IHO3€eMHUX CY[0BUX OpTaHiB, Hanpukaaj BepxoBHoro Cyny
CHIA, 1010 BU3HAYEHHSA IPABOBOTO CTATYCy iHO3eMLIB Ii/Jf 4aC BOEHHOTO
cTaHy, 60pOTHOHU 3 TEPOPHU3MOM Ta 3a6e3MeyeHHs HallioHa/IbHOI 6e3MeKH.
dopMabHO-IOPUUYHUN (JOTMAaTHUYHUN) METOA Y NOEAHAHHI 3 icTopHU-
KO-IIPaBOBUM METOZ,0M [J03BOJIUB IIPOCTEXKUTH €BOJIIOLiI0 aMepPUKAHCbKOI
CyA0BOI IOKTPUHMU Bifi cipaBu Korematsu v. United States 10 cy4acHOI mpak-
TUKU y cupaBi Hamdi v. Rumsfeld, Boumediene v. Bush Ta Trump v. Hawaii.
BukopucTaHHsA MeTOAY IPaBOBOTO MOJE/IIOBAHHA Ta y3araJlbHeHHd Jja€
3Mory cpOpMyJ/II0BaTH aBTOPChKY Mo/ieslel IPaBOBOI0 CTaTycCy iHO3eMLiB
B YMOBaX BOEHHOT'O CTaHy Ta OGI'PYHTYBATH MOXKJIMBICTb Ii 3aCTOCYBaHHSA
AK MeTOZ,0JIOTIYHOI OCHOBH [JIs1 BAOCKOHAJIeHHA YKPaiHCBKOI'0 3aKOHO-
JlaBcTBa y cdepi mic/IIBOEHHOTO BPETYJII0BAHHS.
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III. BUKJIAZA OCHOBHOI'O MATEPIAJIY

[licnig movyaTKy mupokoMacTabHol arpecii NnpoTH YkpaiHu NUTaHHA
MPaBOBOI0 CTATYCy iHO3eMIIiB HaOYy/I0 HOBOTO, IPAKTUYHOT'0 3HAYEHHS.
WjeTbca He e Mpo iHO3eMHMX IPOMa/iAH y KJaCMYHOMY PO3yMiHHI, a
1 po ocib 6e3 rpoMaJiIiHCTBA, OiXKeHLiB, lIyKadyiB NPUTYJIKY, IHO3EMHHUX
JI06POBOJIBIIIB, BiiCbKOBOMOJIOHEHUX, IIUBIJIbHUX OCi6 HA TUMYACOBO OKY-
MIOBAaHUX TEPUTOPISAX Ta FPOMA/ISIH IepXKaBU-arpecopa, sKi mepeGyBarTh Ha
TepuTopii YKpainu. Yci i kaTeropii oci6 mianaaaoTh mij pi3Hi, yacoMm KOH-
Kypyto4i Mix 06010 Mi>KHapOAHO-MTPABOBI PEXKUMU SIK TPABO MPAB JIIOUHHY,
Mi>KHapo/iHe TyMaHiTapHe MpaBo, 6i>keHCbKe NpaBo, HallioHaJbHE iMMirpa-
jiliHe 3aKOHOZAABCTBO. Y 3B’A3KY 3 IIlMM BUHUKA€E MPUHIUINOBE NUTAHHS:
YU € IpaBa rpoMa/isiH JlepKaBU Ta iHO3eMIiB OJJHAKOBUMHU IiJ| 4ac BilHY,
i AKILO Hi, TO AKUMU KPUTEPISIMU Ma€ KepyBaTHUCH JepxKaBa, AudepeHIito-
I0YM 06CAT rapaHTil. BiAnoBigb Ha 1ie MMTaHHS Ma€E He JIUIIle TeOPeTHUYHE,
a M TOCTPO NPaKTUYHe 3HAaYEHHS /11 YKpAlHU — SIK Y YaCTHUHI IOTOYHOT O
NpaB03aCTOCYBaHHS, TAK i B YaCTUHI IOBOEHHOT'0 BPETY/IIOBAHHS CTATYyCY
MiJIbLHOHIB 0Ci6, YM€ MpaBOBe CTaHOBUILE YCKJIaJHEHE BilHOIO.

[lics1s1 3aBepLIeHHS akTUBHOI $pa3u 36poiiHoi arpecii YkpaiHa HeMUHy4e
3iTKHETbCS 3 KOMILJIEKCOM [IPaBOBUX MMTaHb, L0 NPSIMO BiANOBIIal0Th yCiM
LIeCTH piBHAM 3anponoHoBaHoi kaacuikanii. MaeThca npo cratyc rpo-
Ma/isiH Jlep>KaBU-arpecopa, siki 3aJMIIalTbCs Ha TepuTopii YkpaiHu abo
NPETEHIYI0OTh HAa MIOBEPHEHHS; 0Ci6 3 MOABIHHUM IpOMa/ITHCTBOM, YHsl
JIOSIJIbHICTb MOXe OYTH MoCTaBJieHa MiJ, CYMHIB; 0cib 6e3 rpoMa/isiHCTBa,
no306aBJIeHUX JIUIIJIOMAaTUYHOI'0 3aXUCTY; iHO3eMHUX JI0OGPOBOJIBIIIB, SKi
OpaJsiv y4acTb y 60MOBHUX AiIX HA 60I[i YKpaiHU Ha JieraJbHUX Mi/[CTaBaXx;
y4aCHUKIB MIPUBATHUX BilCbKOBUX KOMMNAHIN i HAUMaHI[iB, UYMW CTATYC 3a
MI>KHapOJHUM I'yMaHITapHUM IIPAaBOM iCTOTHO Bipi3HAETLCA BiJ, CTATyCy
3aKOHHOI'0 KOM6AaTaHTa; BiiCbKOBOIOJIOHEHUX, IO MiAJATal0Th 0OMiHY
Yy penarpialii; 1enopToBaHUX IIUBIJIBHUX 0OCi0, IPUMYCOBO BUBE3EHUX
Ha TEPUTOPIIo AepKaBU-arpecopa; 6iKeH11iB, AKi NOTPeO6YyBaTHUMYTh YMOB
JJId IOBEPHEHHS; a TAKOXX MUTAaHHA IOBHOI IPaBOBOI Ta COLia/IbHOI peiH-
Terpatyil Bcix nepesiveHux kateropii. C. b. YexoBuY, 0iMH 3 HEOAraTbox
BITYU3HSAHUX JIOCJIiIHHUKIB, 1[0 CHCTEMHO pO3p06JIsiB JOKTPUHY Mirpariii-
HOI'0 IpaBa sIK CaMOCTiWHOI mifrany3i, 06CcTorBaB HeOOXiAHICTb KoAMDi-
Kallii MirpaniiHoro 3aKoHoZaBCTBa YKpaiHU 32 €JUHUMH NPUHIUITAMU
[IPaBOBOrO CTATyCy MirpaHTa, He3aJIeXKHO BiJy KOHKPEeTHOI IiJicTaBu iepe-
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oyBaHHsa!. M. 0. BaiiMypaTOB, Z0C/IiI>)KYyI0YH B3aEMO/Ii10 M>KHAPOAHOTO i
HallioHa/IbHOTO NpaBa y cdepi MpaBoBOro cTaTycy 0CO6H, MiKPeCII0BaB,
1110 B yMOBax 30poiHOro KOHQJIIKTY caMe HallioHa/IbHe 3aKOHO/]aBCTBO, a
He Mi>KHapoJHi JoroBopy, HaWvacTile cTae iHCTpyMeHTOM GaKTUIHOTO
3BY’KeHHS rapaHTiil iHo3eMIid, monpy popMasbHe BU3SHAHHS JePKaBolo
Mi>KHapOJHUX 3060B’A3aHb>.

[IpakTuka BepxosHoro Cyny CIIA, nonpu Ha/exHICTb A0 iHIIOI npa-
BOBOI CUCTEMH, € OJJHUM i3 HAWOI/IbII pOo3p06JIEHUX Y CBITI NPUKJIA/IB
6a/laHCyBaHHS MiXX Hal[iOHA/IbHOIO 6€3MeKO10, /Iep>KaBHUM CyBepeHiTeToOM
i rapaHTiIMU NIpaB JIIOJWHY CaMe TOMY, 1110 BOHA OXOIJIIOE Mai»ke NOBHUM
CHEKTp CTATYCiB — BiJi 3BUYaHOTO 3aKOHHOTO iHO3eMIis [0 EKCTEPUTO-
piasibHO 3aTpUMaHOro KoMbaTaHTa. [y YKpaiHU K/I0YOBUM NpPaKTHY-
HHUH BHCHOBOK i3 IIbOT'0 OCBi/ly IOJIATA€ B HEOOXiJHOCTI 3aBYaCHOTO, J10
3aBeplleHHs BilHY, HOpMAaTUBHOT' 0 BU3HAYEHHS MPOLeAYP 110A0 KOXKHOI
3 LIeCTH KaTeropi, a He BUPILIeHHS IIUX MUTAaHb CUTYaTUBHO MoOCTdaK-
TyM, 1110, K MOKa3ye aMepUKaHCbKUM A0CBif cipaBu Korematsu, cucre-
MaTU4YHO NMPU3BOAUTH 0 NOMUJIOK, Ki OTPUMYIOTh CyZj0Be BU3HAHHS
Jiulle yepe3 AecATUWIITTA. BaxxknuBuM Ta niHHUM € gocsij CIIA y nuTaH-
HSIX CIIiBBiAHOILIEHHS peryJl0BaHHs Mirpauii Ta npo6JieM 1110 3 HEl0 BUHU-
KaloTb ¥ Tpo6JsieM HallioHa/IbHOI 6e3mneku. [lepin Hixk nepelTH A0 aHaTi3y
6e3nocepeiHbO BOEHHOI MPAaKTUKH, BAPTO 3ayBAXKUTH, 1[0 aMEPUKAHChKa
KOHCTUTYILiliHa JOKTPHUHA iCTOPUYHO PO3pi3HSAE KiJibKa PiBHIB CyZ0BOr0O
KOHTPOJIIO (Scrutiny) 3a71eXKHO0 BiJi XapakTepy kaacudikariii, iKy 3anposa-
JDKYE lep:kaBa: HalicyBopitui strict scrutiny (1010 «MiI03piiux» Kjiacu-
¢dikanii, IK-0T pacoBa 4 32 rpoOMa/isiTHCTBOM ), IpoMiKHUM (intermediate
scrutiny) Ta no6JaxJUBUUN abo rational basis review (11100 6iJbLIOCTI
colliaJIbHO-eKOHOMIYHOTO pery/atoBaHHs ). CaMe 3acTocyBaHHS Pi3HUX PiB-
HiB KOHTPOJIIO 710 GAaKTUYHO MOJAiOHUX CUTYallil i MOPO/KY€E Ty HEOHO-
piAHy MaiTpy BU3HAYEHOCTI IIPaB, fKa € IpeJMETOM LIbOI'0 JOCJiKEHHS.

Koncrutynia Ykpainu 3ak/aia€ 3acafjHA4Yy JIOTIKY IPaBOBOI'0 CTATyCy
iHO3eMIIs: BiATIOBIIHO [0 cTATTi 26, iHO3eMIli Ta 0co6u 6e3 rpoMa/IsTHCTBA,
1110 NepebyBalOTh B YKpaiHi Ha 3aKOHHUX MiJiCTaBaX, KOPUCTYIOTbCS TUMU
caMUMM IpaBaMHu i cB060/JaMH, a TaK0K HECYThb TakKi caMi 060B’A3KH, fK

! Yexosuu C. B. (2004). EnemenTapHuii Kypc MirpaniiiHoro npaBa YKpaiHW: KOHCIEKT JIEKLiH.
Kuis: MAVII. 216 c.

2 PBanmMyparos M. 0. (2010). MixkHapo/iHe my6J1iuHe MpaBo: Mi[pyYHUK. 5-T€ BUJ., 30PIi€HT. Ha
€BPOIIL Ta EBPOATJAHT. iHTerparnito Ykpainu. Xapkis: [IpaBo. 724 c.
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i rpoMaasHy YKpaiHy, 3a BUHAATKaMU, BCTAHOBJIEHUMU KOHCTUTYL €D,
3aKOHAMH YM MIKHApOAHUMH A0TOBOpaMu Ykpainu'. BogHouac craTtsa
64 KoHcTuTynii fonyckae o6MexXeHHsI KOHCTUTYLiIMHUX NpaB i cBO60A B
yMOBaxX BOEHHOTO 260 HAaA3BUYANHOI0 CTAHY i3 3a3HAYEHHSIM CTPOKY il
TaKUX 0OMeKeHb, a CTAaTTs 24 BCTAHOBJIIOE 3araJlbHUN NPUHIUN HeJUC-
KpuMiHanii’. 3akoH Ykpainu «IIpo npaBoBUU cTaTyc iHO3eMIIiB Ta 0Ci6
6e3 rpoMafiTHCTBa» KOHKPETHU3YE el KOHCTUTYLIMHUN MPUHITUII, BOJ-
HOYaC BCTAHOBJIOIOYM CIeljia/ibHi mificTaBu 06MeKeHHs MpaB iHO3eM-
1[iB, 30KpeMa L[o/i0 B'I3/1y, epeOyBaHHS Ta MPUMYCOBOr0 BU/IBOPEHHS 3
MOTUBIB HallioHa/IbHOI 6e3neku’. 3aKoH YKkpaiHu «[Ipo npaBoBUiA peXUM
BOEHHOTO CTaHy» J0[A€ [0 11bOr0 NepesiKy HU3KY cnenudpiyHux obMe-
»KeHb, 1[0 MOXKYTh 3aCTOCOBYBATHUCS cCaMe B 0COOJIMBUH Mepio/], BKIOYHO
3 MOKJIMBICTIO BCTAHOBJIEHHS CIIElia/IbHOTO MOPSAAKY NepebyBaHHS iHO-
3eMI[iB Y palloHax BeJieHHs] BOEHHUX JiKi*. Ha MibkHapoHOMY piBHi aHa-
JIOTi4Ha JIoTiKa 3aKpinieHa y MixkHapoZJHOMy MaKTi Npo rpoMaJsHChKiI i
NOJIITUYHI IpaBa, AKUM y CTATTI 4 J0NYCKaE BiACTYM Jiep>KaB BiJ OKpeMHUX
3000B’s13aHb M/ Yac HA/[I3BUYAWHOT0 CTaHy B JlepKaBi 32 YMOBH, 1[0 TaKUH
BiJICTyN He 3a4ilae HEBi'EMHOTO siipa NpaB i He € AUCKPUMiHAI[iHHUM®.
EBpornelicbKa KOHBEHILiS 3 IPaB JIAWHU MiCTUTb aHAJIOTIYHE M0JIOXKEHHS
y ctaTTi 15 IV )KeHeBcbKa KOHBEHIIisl PO 3aXMCT L[MBiIIbHOTO HACeJIeHHs
niJ 4yac BiHU 1949 p. BCTaHOBJIIOE Clieljia/IbHUN PeXUM [JI51 «IHO3eMI|iB
Ha TepUTOPIi CTOPOHU KOHQJIIKTY» Ta AJ1s1 «0Cib, 110 epebyBaoTh Ha OKY-
MOBaHiK TepuTopii», AMdepeHIlil0OI0UN 06CAT rapaHTIiN 3a/eXKHO Bij cTa-
Tycy oco6u Ta pa3u KoHJikTy’. KoHBeHIIis npo ctaTyc 6ixkeHIiB 1951 p.
Jl0/1A€ 1e OJMH LIap Pery/JroBaHHS — 3aXUCT OCib, fAKi yepe3 06rpyHTO-
BaHi N060OBaHHSA Nepeci/lyBaHHS He MOXKYTb a60 He 6a:Kal0Thb IOBEPHY-

L Koucrutyuisi Ykpainu: 3akoH Ykpainu BiJ 28.06.1996 Ne 254k/96-BP. URL: https://zakon.rada.

gov.ua/laws/show/254k/96-Bp#Text

Tam camo.

3 Ilpo nmpaBOBUH cTaTyc iHO3eMIiB Ta 0ci6 6e3 rpoMaAsiHCTBa: 3aKoH Ykpainu Big 22.09.2011
Ne 3773-VI. URL: https://zakon.rada.gov.ua/laws/show/3773-17#Text

* Ilpo mpaBOBUI peKUM BOEHHOTO cTaHy: 3aKoH Ykpaiuu Bij 12.05.2015 Ne 389-VIII. URL:
https://zakon.rada.gov.ua/laws/show/389-19#Text

5 MiHapOAHMI MAKT MPO rPOMaASHCHKI i moJiiTHyHi pasa Big 16.12.1966. URL: https://zakon.
rada.gov.ua/laws/show/995_043#Text

®  KoHBeHIisl PO 3aXKCT MPaB JIIAWHU i OCHOBOTIOJIOKHUX CBO60/ BiZ 04.11.1950. URL: https://
zakon.rada.gov.ua/laws/show/995_004#Text

7 KoHBeH1lisl PO 3aXKCT LUBIJILHOTO HacesieHHs Mij yac BiiiHU (IV XKeHeBcbka KOHBeH1is) BiJ
12.08.1949. URL: https://zakon.rada.gov.ua/laws/show/995_154#Text
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THUCA 10 KpaiHU noxopKeHHs . CUCTeMHUH aHaJi3 1UX JKepesl 03BOJISIE
chopMy/II0BaTH KJIIOYOBY Te3y: IpaBa iHO3eMIIiB € IOXiJHUMHU BiJ| CyBepe-
HHOTO0 [IpaBa JlepKaB1 KOHTPOJIIOBATH BJIACHY TEPUTOPIIO Ta JONYCK Ha Hel,
OJTHAK Il CYBEpEeHHE IMPaBO He € He0OMeKeHUM -BOHO 3yCTPiuHe 3 Mi>KHa-
POAHMMHU 3000B’I3aHHSIMHU Jlep>kaBU y cdepi npas JIIOJUHU Ta T'yMaHiTap-
HOTO IpPaBa, sIKi BCTAHOBJIIOTh MiHiMa/IbHUW, HEBIACTYNIHUM CTaHAAPT
3axMUCTy HaBiTb AJis iHO3eMLs, IKUHM nepebyBae Ha TepUTODIl JepkaBu
HeJleraJIbHO 4YH 3 NiZICTaB, 110 BUKJIUKAIOTD IiJl03PYy Y 3B’I3Kax 3 BOPOTOM.

MixkHapojHe ryMaHiTapHe IPaBO BCTAHOBJIKOE HE OWH, a LIIJIMK JIAHIOT
NOCaiL0BHO AuepeHLiOBaHUX CTATYCIB, KOKEH 3 IKUX TSATHE 32 CO6010
icTOTHO BiAMIHHUU 06cAT npaB i 060B’sA3KIB. IHO3eMelb, AKU epeby-
Ba€ Ha TepUTOPIi Ziep>KaBU B YMOBaxX 36POMHOT0 KOHQJIIKTY, MOXKe 6YTH
KBaJipikoBaHUM K LMBiJbHA 0coba (3axuineHa IV YKeHeBCcbKOIO KOH-
BEHIIi€l0), BOPOXKUH iHO3eMelb (enemy alien — rpoMaZiiHUH Jiep>KaBy, 3
SIKOIO BeJleThCs BiliHA, 1[0 TSAATHE 0COOJMBUUI pPeXHUM KOHTPOJIIO, ajie He
no36aBJisie 6a30BUX rapaHTiil), koMbaTaHT (0c006a, IKa Ma€ NpaBo 6paTu
6e3nocepe/iHIO y4acTb Y 60MOBUX AifIX | KODUCTYETHCS CTATyCOM BiCbKO-
BOTIOJIOHEHOI'0 y pa3i 3aXoIJieHH:), BiiCbKOBOMIOJIOHEHUH (3axXUIleHUI
[11 Y)KeHeBCbKOI0 KOHBEHIII€), HE3aKOHHUH KOMbGaTaHT (0c06a, sika 6epe
y4dacTb y 60MOBUX JifiX 06e3 npaBa Ha Iie 3a MXKHapOJHUM I'yMaHiTapHUM
MpaBoM, 1110 3aJUIaE ii MpaBOBUM CTATYC HAUOI/IbII HEBU3HAYEHHM ), 0C06a
6e3 rpoMazsHcTBa (M036aBJ/ieHa JUIJIOMATUYHOTO 3aXUCTY 3 6OKY OYAb-
SIKOI lep>KaBy ) Ta, HapeLITi, 0c06a, Mi/j03p1oBaHa y Tepopy3Mi (1100 AKOI
JlepKaBHa IPaKTHKa, 30KpeMa aMeprKaHCbKa, HEPiIKO 3aCTOCOBYE ribpUA-
HUU pEXUM, L0 MOEAHYE eJleMEHTH KPUMIiHAJbHOTO NIpaBa, IpaBa BilHU
Ta iMMirparniiHoro KOHTpPOJI0). YKpaiHCbKUM JOCAIAHUK MiXKHAapOJHOT'0
ryMaHiTapHoro npasa M. B. BypoMeHCbKHI HaroJouiye, 1o NpUHIAIOBA
CKJIaZJHICTb Cy4acHOTro npaBa 36pOMHUX KOHQJIIKTIB moJisirae caMe B MHO-
YKUHHOCTI CTaTyCHUX KaTeropiu, aki icropuyHo popMyBanucs AJis pisHUX
TUMNiB KOHQJIIKTIB (Mi>kHapoHUX i HEMiXKHAPOAHUX), ajie Ae/jai yacTimie
3aCTOCOBYIOTBCSI OZJHOYACHO B M€XaX OZHOTO ¥ TOro caMoro KOHQJIKTY?.
B. M. Penenpkuii, aHasli3ywouu cTaTyc 0cib y Mi>KkHapoOAHOMY ryMaHiTap-
HOMY MpaBi, MiKPECJIIOE, 110 KaTeropis «He3aKOHHOI'0 KoMbaTaHTa» He

! KouBeH1is npo cratyc 6ixeHuiB Big 28.07.1951. URL: https://zakon.rada.gov.ua/laws/
show/995_011#Text

?  Bypomencbkui M. B. (peg.). (2006). MixcHapooHe npaso: Has4aabHull noci6Huk. Kuis: HOpiH-
koM [HTep. 336 c.
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€ o¢iuiiiHo BU3HaHO0 JKeHeBCbKMMU KOHBEHLISIMY, a € JJIOKTPUHAJIBbHOIO
KOHCTPYKLI€EIO, SIKY JlepKaBU BUKOPHUCTOBYIOTh JJIsl BUBEJIEHHS II€BHUX
KaTeropiy 3aTpMMaHHUX 33 MeXi 3aXUCTY, FTapaHTOBAHOI0 SIK T'yMaHiTap-
HUM NPaBOM, TakK i mpaBoM mpaB JwguHU'. CaMe LS MPOTaINHA, Ha SAKY
3BepTace yBary B. M. Penenibkuii, cTasa eHTpaJbHOI TEMOI NPaKTUKU
BepxoBHoro Cygy CIIA, sika po3misija€ETbCs B HACTYITHOMY PO3/iJi.
[IpakTruky BepxoBHoro Cyany CHIA mono MirpaniiHol NOJIITUKY Yy 4ac
KpHW3 MOKHA PO3IJINTH Ha KiJIbKa rpyIl. [lepuioro rpynoro cyloBUX pillleHb,
[Ki XapakTepu3yTh niaxig Bepxosuoro Cyay CIIA o npaBoBoro craTtycy
IHO3eM1iB, € CIpaBH, IPUCBAYEHI IPUHILIUITY PIBHOCTI 3aKOHHO IIPUCYTHIX
iHozemuiB. CaMe y 1jux pimeHHsx Cyn chpopMyBaB JOKTPUHY, BiANTOBIAHO
Jlo sIKO1 TPOMa/ISTHCTBO caMe 1o cobi He MOXe OYTU JJOCTaTHbOIO MiJicTa-
BOIO /1J151 OOMEeXKeHHsI OCHOBOIIOJIOXKHUX COLia/IbHUX NpaB ocobu. [lonpu
Te 110 iMMirpaniiHa moJiiTuKa HaJeXXUTh 10 KoMNeTeHil ¢peaepasbHOI
BJIa/I¥, OKpPEeMi LITAaTH He BIPaBi JOBIJIbHO CTBOPIOBATU JUCKPUMIiHALIMHI
peXHMMH 110Z10 iHO3€eMIIiB, sIKi 3aKOHHO nepebyBarTh Ha TepuTopii CIIA.
Y cnpaBi Graham v. Richardson, 403 U.S. 365 (1971), Cyn ckacyBaB 3aKOHU
LITaTIB, 1110 BiZAMOBJIAIY iHO3eMUAM-pe3U4eHTaM y COLlia/IbHUX BUILJIATaX.
Ak 3a3HaumB Cyz y ik cupasi, kaacudikariii, 3acHoOBaHi Ha rPOMaASTHCTBI
(alienage classifications), € «3a CBO€I0 NPUPOAOIO Mif03pinuMu» (inherently
suspect) i miaJagaraloTb CYBOpOMY CYyIOBOMY KOHTPOJIIO, a GpiHAHCOBA €KO-
HOMisl /11 LITaTy He MOoxe 6yTH BU3HAHA JOCTATHIM Jlep>KaBHUM iHTe-
pecoM s AMCKpUMiHalii?. B inmid cnpasi — Plyler v. Doe, 457 U.S. 202
(1982) — Cyn Bkasas, 1[0 M1036aBJEHHS JliTell HeJleraJbHUX iIMMIrpaHTIB
JIOCTYIy /10 6a30BOI OCBITH «HaBPSA/ UM MO)KHA BBOXKATH palliOHAJIbHUM
CrI0CO60M» JIOCATHEHHS JIETITUMHOI MeTHU IITATy, OCKIJIbKY Lie Npupikae
IX Ha JOBIYHY HaJIEX)KHICTb [0 He3axMILeHOl KaCTU BCepeUHI CyCliib-
cTBa’. AHa/Ii3yI04UH 1110 Tapy pillleHb, aMepPUKAHCbKUHA KOHCTUTYIL[iOHATICT
JlopeHc Tpaii6 3a3Hayvag, 110 caMe y cnpaBax 1970-1980-x pp. BepxoBHuit
Cypn HaKMGi/bILI MOCTIJOBHO 3axXUlaB iHO3eMIIiB-pe3U/IEHTIB, MPUPIBHIO-
I0YM AUCKPHUMIHALi0 32 TpOMaAAHCTBOM A0 PacoBOl AUCKpPUMIiHALII 3a

Peneubkuit B. M., Jlucuk B. M. (2007). MiscHapodHe 2ymaHimapHe npago: nidpyuHuk. KuiB:

3HaHHA. 467 c.

2 Graham v. Richardson, 403 U.S. 365, 91 S. Ct. 1848, 29 L. Ed. 2d 534 (1971). URL: https://
supreme.justia.com/cases/federal/us/403/365/

3 Plylerv.Doe, 457 U.S. 202,102 S. Ct. 2382, 72 L. Ed. 2d 786 (1982). URL: https://supreme.justia.

com/cases/federal/us/457/202/
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piBHEM Cy10BOr'0 KOHTPOJII0'. BUCHOBOK LIbOT0 MiZp03/i/1y: Ha piBHI mITa-
TiB 3aKOHHO NIPUCYTHI IHO3eMLi KOPUCTYIOTbCSA 3HAYHOK YaCTUHOI KOH-
CTUTYLIMHUX rapaHTil, IOPIBHSHHOIO 3 FapaHTIAMU I'POMaJsiH.

Ha BizmiHy Bif monepeHboi KaTeropii cnpas, e Cya BUXOAUB i3 HE06-
XiTHOCTI MaKCMMaJIbHOI piBHOCTi 3aKOHHHUX Pe3U/IeHTIB i3 rpoMaAsgHaMU
CILA, iHmy rpyny cTaHOBJISITh pillleHHs, TOB’si3aHi i3 3/1ilicHeHHAM JiepKa-
BOIO CYBEPEHHOTO KOHTPOJIIO 3a B'i3/10M, TepebyBaHHSM Ta BUABOPEHHIM
iHo3eMLiB. CaMe TyT Hal OB ICKPABO NPOSIBJASETbCA JOKTPUHA plenary
power, BiinoBiiHO 10 siK01 desiepasibHA ByaJla KOPUCTYETHCS 3HAYHO LIUP-
010 AUCKpenieto y chepi immirpanii, HiXK y 6y/b-IKUX iHIIMX KOHCTUTY-
LiMHUX NpaBoOBiIHOCHHAX. ¥ cnipaBi Shaughnessy v. United States ex rel.
Mezei, 345 U.S. 206 (1953), Cyx Bkasas, 1110 iH03eMellb, SKOMY Bi/]MOBJIEHO
y B'I34i 1 Akuii 3anumaeTbcs Ha «moposi» Teputopii CIIA (6e3 popmaib-
HOTO I0TYCKY), He HabyBa€ TOTO K 00CATY NMPOoLeCyaJbHUX FapaHTiH, 1110
0co06a, siKa BxKe 3aKOHHO NepebyBa€ B KpaiHi, ockiibku «11jo KoHrpec aas,
KoHrpec moxke ¥ BifjiopaTu» o0 ymMoB B'i3ay? HaTomicTb y misHimii
cnpasi Zadvydas v. Davis, 533 U.S. 678 (2001), Cyz fe1o 3By3HB 110 JIOTIKY:
BiH yKka3as, 1110 6e3CTPOKOBe TPHUMaHHS IiJl BAPTOI0 iHO3eMIlsd, lenopTa-
L[if AKOTO € NPAaKTUYHO He3/iiCHEHHOI0, IepeTBOPIOETHCA HAa TOKapaHHA
6e3 BUPOKY i cynepeuuThb MeTi iMMirpaniiiHOro 3aTpuMaHHs, a TOMy Take
TPUMaHHS Ma€ po3yMHi 4acoBi Mexi3. TakuM Y4MHOM MU 6aYUMO i3 CYZ0BOI
npaktuku CIIA, mo aep:xaBa Ma€e WIMPOKI MOBHOBaXKeHHS B cepi iMMi-
rpalifiHOr0 KOHTPOJIIO, ajle HaBiTh 1ii IOBHOBAXXEHHS He € aOCOJIIOTHO
HeoOMeXeHHMHU — iX MeXa MPOXOJIUTh TaM, Jie aiIMiHiCTpaTUBHE 3aTPU-
MaHHS ePeTBOPIETHC HAa GaKTUUHE MOKApaHHS 6e3 CYyZl0BOT0 BUPOKY.

Oco6suBe Micle y npakTuii BepxosHoro Cyny CIIA 3aiiMaloTb cipaBH, y
SIKUX 00MeXKeHHS PaB iHO3eMI[iB 00T PYHTOBYIOThCS HeOOXiIHICTIO 3a6€3-
MevyeHHs HallioHaJbHOI 6e3neKkd. CaMe y IUX pillleHHSIX HAWO/IBII TOCTPO
MpPOSBJSETbCSA GasaHC MiXK JlepKaBHUM CyBepeHITeToM, iMMirpaniiHoo
MOJIITUKOI Ta CYJ0BUM KOHTPOJIEM 3a AiJIbHICTIO BUKOHABYOI BJIaju. Y
cnpasi Trump v. Hawaii, 585 U.S. (2018), Cyz nigTpumMaB npe3ufeHTCbKY Mpo-
KJIaMallilo Ipo o6MexxeHHs B'I3/ly TpoMaZiiHaM KilbKox KpaiH. Cyzi Bkasas,

! Tribe L. H. (2000). American Constitutional Law (3rd ed.). Foundation Press.

2 Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 73 S. Ct. 625, 97 L. Ed. 956 (1953).
URL: https://supreme.justia.com/cases/federal/us/345/206/

3 Zadvydasv. Davis, 533 U.S. 678,121 S. Ct. 2491, 150 L. Ed. 2d 653 (2001). URL: https://supreme.
justia.com/cases/federal/us/533/678/
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1110 3 OIVIAlY Ha LIMPOKY JlesieroBaHy NOBHOBaXkeHHAMU KoHrpecy fuckpe-
iito [IpesaupenTa y chepi immirpauii Ta HaljioHasIbHOI 6€3MEKH, JOCTATHBO,
11106 MOJIiITHKA MaJla «[PaB/l0No/iioHe 06GrPYHTYBaHHS HallioHaJIbHOI 6e3-
neku» (a facially legitimate and bona fide reason), i He BUMaras Biz ypsany
JIEMOHCTpaIlil eMIipUYHUX J0Ka3iB eGpeKTUBHOCTI 06MexkeHHs . Le pimeHHs
3acBifuye, 110 MopiBHSAHO 3i cripaBamu Graham Tta Plyler, fie fisiB cyBopui
KOHTPOJIb 100 IITATiB, HA pesepasbHOMY PiBHI y chepi HamioHaIbHOI 6e3-
neku CyZ, 3aCTOCOBYE KapZMHAJbHO iHINY, 3HAYHO MOOJIQXKINBILLY JIOTIKY,
Je Cyn dakTU4YHO iCTOTHO PO3IIUPUB AUCKpelito [Ipe3uieHTa, MiHiMi3y-
BaBLIY BJIACHY POJIb Y NlepeBipLi MOTUBIB TAKOTO pillleHHA.
HatickyagHilow KaTeropi€rw cnpaB € pillleHHs, 10 CTOCYIThCS 0Ci6,
3aTPUMaAHUX y 3B’s13KY 3i 30pOMHUMU KOHPJIIKTaMU Ta 60pOTH60I0 3 MiXK-
HapoAHUM TepopusMoM. [licasa TepopucTuyHux akTiB 11 BepecHa 2001 p.
BepxoBHuii Cyp CIIA 6yB 3MyuieHU cdopMyBaTH HOBi cTaHJapTH CHiB-
BiZlHOLIEHHSI M)XK KOHCTUTYI[iIHHUMHU rapaHTiIMU 0CO6U, Mi>KHAPOAHUM
ryMaHITapHUM IPaBOM Ta NOBHOBaXxXeHHAMM [Ipe3usieHTa sk BepxoBHoro
l'onoBHOKOMaHAyBava. CaMe 1 KaTeropis cupaB HalG6iJbII TOBHO JE€MOH-
CTPYE, 1110 HABITh B yMOBax BilHM KOHCTUTYI[ilHi paBa HE MOXYTb OYTH
MOBHICTIO yCYHYTI, X04a iX peaJiizallisi Moe icTOTHO o6MexyBaTHcs. Llei
6JI0K MPaKTHUKU € HAWOIBII LIHHUM [J1s1 aHaJli3y CTaTycy 0cib, 3aTpuMa-
HUX Yy 3B’13KY 3i 36poiiHUM KOH1iKTOM. Y cnpaBi Hamdi v. Rumsfeld, 542
U.S.507 (2004), Cyn cbopMysTtoBaB OZHY 3 HAUOI/IbII UTOBAHUX GOPMYJT
CYy4aCHOTO KOHCTUTYL[iIMHOT0 NpaBa: «CTaH BiHU He € YUCTUM OJIaHKOM
Juis [pe3usieHTa, KoM UeThCs MPo MpaBa rpoMaisiH JiepxkaBu»Z Boj-
Hovac Cyg BU3HAaB 3a ypAZ0M NOBHOBa)XX€HHA YTPUMYyBaTH I'POMaAHU-
Ha-KoM6aTaHTa Ha nifcTaBi /[03Bo/ly Ha BUKOPUCTAHHS BiilCbKOBOI CUJIH,
HaroJIOCHMBIIM Ha HeOOXiHOCTI 3a6e3MedyeHHs] MiHiMaJIbHUX MpOLEeCy-
aJIbHUX FapaHTid -MOBiAOMJIEHHS NPO MiZiICTaBX 3aTPUMaHHSA Ta NpaBa
OCKap>XUTH iX nepeJ HeUTpaJbHUM opraHoM. Y cnpai Rasul v. Bush, 542
U.S. 466 (2004), Cyx ykasas, 1[0 TEpUTOpiaibHA IOPUCAUKILSA deaepanb-
HUX CyJiB AJ4 Lised habeas corpus BU3HAYaeTbCs He GOPMaTbHUM CyBe-
peHiTeToM, a XxapaKTepoM i cTyneHeM KoHTpoJito, akuil CIIA pakTUuHO

! Trump v. Hawaii, 585 U.S. 667, 138 S. Ct. 2392, 201 L. Ed. 2d 775 (2018). URL: https://supreme.
justia.com/cases/federal/us/585/17-965/

2 Hamdiv. Rumsfeld, 542 U.S. 507,124 S. Ct. 2633, 159 L. Ed. 2d 578 (2004). URL: https://supreme.
justia.com/cases/federal/us/542/507/
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3AIACHIOIOTDH HaJl TepuTopieto 6a3u 'yantanamo'. ¥ cnpasi Hamdan v.
Rumsfeld, 548 U.S. 557 (2006), Cyzn 3a3Ha4uB, 1110 BiCbKOBi KoMicii, cTBO-
peni [IpesugenTom 6e3 cankuii KoHrpecy, He BignoBizatoTh aHi YHidiko-
BaHOMY KOJeKCy BiliCbKOBOI IOCTHI1Li], aHi cnijibHik cTaTTi 3 ’KeHeBCbKUX
KOHBeHLii?. Hapemrti, y cipaBi Boumediene v. Bush, 553 U.S. 723 (2008),
Cyn chopmysiroBaB MPUHIIMII, L0 JJOGPe MOSICHIOE JIOTIKY BCi€l 11i€l Tpuio-
rii: 3akonu i KoHCTHUTY1Iis1 «cTBOpEHi A1 TOTO, 1106 BUTPUMATH — i 3a/1H-
HIaTHCA YMHHUMHU -B HaJI3BUYalHi yacu»®. [leBig Koy, aHasi3youu 1o
TPUJIOTIIO pillleHb, 3a3HAYaE, 1[0 CaMe BOHA CTaJsia HalGiJbIl CUCTEMHUM
MPUKJIAIOM BiJHOBJIEHHS CYZLOBOr0 KOHTPOJIIO 32 BUKOHABYOIO BJIaZ|010
nic/sl AeCATUNITTA NPaKTUYHO 6€3KOHTPOJIBHOIO PO3LIHNPEHHS NIpe3u-
JIEHTCbKHX MMOBHOBaXXeHb y cdepi HanioHasmbHOT 6e3neku’. Hin Katbs,
SIKU{ NpeACTaBIAB N03UBava y cupasi Hamdan, nigKpec/toe y BJIacCHOMY
aHauizi, o pimenHsa Hamdan cTano piAKiCHUM NPUKJIAA0M, KOJU MiXKHa-
pozHe ryMaHiTapHe npaBo 6y/0 BU3HaHO 6e3rocepe/jHbO 3aCTOCOBHUM Y
BHYTPIIlIHbOMY KOHCTUTYLiHOMY criopi CIIIA®. OkpeMy rpymy CTaHOBJATh
pillleHHs, Ki CbOrOZHI PO3IJIAAAI0THCSA He JIMILE K OPUJAYHI IpeleleHTH,
a U fIK IpUKJIa[y eBOJII0LiI aMepUKaHCbKOI0 KOHCTUTYLioHa/1i3My. Came
BOHH JIEMOHCTPYIOTh, 1110 HaBiThb BepxoBHuii Cyz CILIA B yMOBax BOEHHOI
3arpo3u 3JJaTHUM IPUNYCKATUCA pillleHb, IKi 3T0Z,0M BU3HAIOTHCS TAKUMY,
110 cynepevyaTh GyHJaMeHTAJIbHUM KOHCTUTYIiHHKUM. CripaBa Korematsu
v. United States, 323 U.S. 214 (1944), 3a/IMIIa€TbCS CUMBOJIOM KamiTyJIs-
il CyZj0BOro KOHTPOJIIO Ilepef; apr'yMeHTOM «BilCbKOBOI HEOOXIZHOCTI».
Cyz BU3HAB KOHCTUTYL[iHHUM IPUMYCOBe iHTepHYBaHHs 6/113bko 110 THC.
0Ci6 SIMOHCHKOT0 IOXO/KEHHS], BKa3aBIlH, 10 «Hebe3MeKa HACTIJIbKY cep-
H03Ha, 1110 BilicbKOBa BJIa/la po3LiHU/Ia 0OMeXyBa/bHi 3aX0i1 IK HEO0O-
XigHi»®. JIume yepe3 74 pokw, y cnpasi Trump v. Hawaii, 585 U.S. (2018),

! Rasul v. Bush, 542 U.S. 466, 124 S. Ct. 2686, 159 L. Ed. 2d 548 (2004). URL: https://supreme.
justia.com/cases/federal/us/542/466/

2 Hamdan v. Rumsfeld, 548 U.S. 557, 126 S. Ct. 2749, 165 L. Ed. 2d 723 (2006). URL: https://
supreme.justia.com/cases/federal /us/548/557/

®  Boumediene v. Bush, 553 U.S. 723, 128 S. Ct. 2229, 171 L. Ed. 2d 41 (2008). URL: https://
supreme.justia.com/cases/federal/us/553/723/

4 Cole D. (2003). Enemy Aliens: Double Standards and Constitutional Freedoms in the War on
Terrorism. The New Press.

> Katyal N. K, Tribe L. H. (2002). Waging War, Deciding Guilt: Trying the Military Tribunals. Yale Law
Journal. Vol. 111(6). pp. 1259-1310. URL: https://yalelawjournal.org/pdf/251_8op3oy2o.pdf

6 Stone G. R. (2004). Perilous Times: Free Speech in Wartime from the Sedition Act of 1798
to the War on Terrorism. W. W. Norton & Company. URL: https://archive.org/details/
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Cyn npsiMo BU3HaB, 110 pimeHHs Korematsu «6ysio cepii03HO HeNpaBUJIb-
HUM y ieHb Horo yxBasleHHs» i «He Mae Miclg B npaBi 3a KoHcTUTyLi€0»!.
[lg1 eBOJIIOLIIA IeMOHCTPYE IOKA30BY CYNIepeYHICTh: Ta caMa cripasa Trump
v. Hawaii, sika ogiuiitHo auckpeguTyBasa Korematsu, BogHOYaC 3aCTOCY-
BaJla MailKe ileHTUYHY JIOTiKy NM0G6JIa>KJIMBOTO Cy[J0BOTO KOHTPOJIIO /10
inmoi ¢opmMu 06MeKeHHs MpaB 3a HaIlliOHAJIbHOI 03HAKOIO -3a60pPOHU
B'i3/ly rpoMajisHaM MycCyJibMaHCbKUX KpaiH. [xxkeddpi CToyH y gocaif-
*KeHHi «Perilous Times» 3a3Havag, 110 11el NapaJ0KC II0CTPYE CUCTEMHY
3aKOHOMIpHICTh aMepUKaHChbKOI KOHCTUTYLIHHOI icTOpii: Cy0OBUKA KOHT-
pOJIb 32 06GMEXXEeHHSIMH NPaB, MOTUBOBAHMMU HaL[iOHAJIbHO 6E3MEKOI0,
IIOCJIiJOBHO NOCUJIIOETBCA JIULLE retrospectively — Bie Iic/Isl 3aBepLIeHHA
KpHU3H, 1[0 TOPO/KYE MpobJieMy «structural lag» Mixk MOMEHTOM TOpPY-
IIEHHS IPaB i MOMEHTOM HOTO CyZJ0BOr0 BUSHAHHS. OKPEMOIO KaTeropi€eto
BUKJIMKIB /1)1 CYyZl0BOI CUCTEMHU € CIIPaBH PO TEPOPU3M Ta 0OMeKeHHH
npaB Ha NpukJaaji keiicy Ashcroft v. Igbal. [licns TepakTiB 11 BepecHs
2001 p. Javaid Igbal, rpoMmagssuuH [lakucTaHy, AKUH JieraJbHO MPOKHUBAB
y CIIIA, 6yB 3aTpuMaHuii areHTaMy @BP nig yac MacmtabHoi kamnaHii i3
3aTpUMaHHA 0Ci6 apabCbKOro Ta MyCy/IbMaHChKOT0O MOXOKeHHs. Horo
MOMICTHJIH [10 CIleliaJIbHOTO i30J1ITOpa CyBoporo pexxumy (Administrative
Maximum Special Housing Unit) y ®efepaibHOMY IIeHTPi TUMYacOBOTO
TpuMaHHA B BpykuiiHi, e BiH Maike ciM MicaLiB yTpuMyBaBCcs B YMO-
Bax »KOpCTKoI i3ossmnii. Cam Ik6as cTBepaKyBaB, 1[0 HOT0 HEOAHOPA30BO
nifiiaBaayd GpisMYHOMY HaCUJIbCTBY, C/IOBECHUM 06pa3aM Ha peJliriiHoMy
Ta eTHIYHOMY I'pyHTI, 6e3mijcTaBHUM GaraTopa3oBUM OOIIYKaM, TPU-
BaJIOMYy YTPUMaHHIO B KalW/aHKaX, 1036aBJEHHI0 HOPMaJbHOIO CHY Ta
IHIIMX eJleMEHTAapHUX YMOB NIOBO/KEeHHA. 3a HOr0 TBep[KEeHHSIMH, 0XO0-
POHIIi Ha3UBaJIK HOTO «TEPOPUCTOM» Ta «MYCYyJIbMaHCbKUM YGUBIIEIO»,
X04Ya KOJHUX J0Ka3iB KOro NPUYETHOCTI [0 TEPOPUCTUYHOI JiJIbHOCTI
npeJcTaByieHo He OyJio. [lizHille oMy 6y/i0 npes siBJIEHO JiMlle 00BU-
HyBa4YeHHs Yy MOPYIIeHH] iMMIirpaniiHoro 3aKkOHOAaBCTBAa Ta BUKOPUC-
TaHHI HENPaBAWBHUX JOKYMEHTIB, IiCJIs 4OT0 BiH BU3HAB ce6e BUHHUM Y

periloustimesfre0000ston

L Trump v. Hawaii, 585 U.S. 667, 138 S. Ct. 2392, 201 L. Ed. 2d 775 (2018). URL: https://supreme.
justia.com/cases/federal/us/585/17-965/

2 Stone, G. R. (2004). Perilous Times: Free Speech in Wartime from the Sedition Act of 1798
to the War on Terrorism. W. W. Norton & Company. URL: https://archive.org/details/
periloustimesfre0000ston
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[UX MPABOIOPYIIEHHSX i Mic/as BigOyTTS MoKapaHHs 6B AeNOPTOBaHUHI
Jo Ilakucrtany. CaMe micsg nporo Ik6as nosaB UMBIIBHUM O30B NPOTH
ToAimHboro leHepanbHoro npokypopa CIIA John Ashcroft Ta supekTopa
Federal Bureau of Investigation Robert Mueller, cTBepmkytouy, 110 micst
TepakTiB 11 BepecHs BOHU CBiJJOMO 3aIpOBaAWJIN AUCKPUMiHALIHY MOJTi-
THUKY 3aTPUMaHHS 0Ci6 apabCbKOro Ta MyCYJIbMaHChKOT'O MOXO/KEHHSI.
Y niii cipas U.S. 662 (2009), Cyn Bka3as, 1[0 T030B, IKUH MiCTUTD JIMIIIE
«popmynbHi TBepmkeHHs» (a formulaic recitation) eneMeHTiB AUCKPUMI-
HaliiHOT'0 HaMipy BUCOKOIOCA/I0BIIiB, 6€3 KOHKPeTHUX GaKTiB, 1[0 po6-
JIITh i TBEP/KEHHs MPaBAONOAIOHUMHY, MiAJATa€E BiAXUJIEHHIO IIie Ha
cTajiii po3misAly KJIOMOTaHHS PO 3aKpPUTTH cripaBu’. lle pimeHHs, Ha Bif-
MiHy BiJl monepeaHixX CpaB, HE CTOCYEThCSA MaTepiabHOTO 06CATY MpaB
iHO3eM1id, aJle Ma€ BUpillaJbHe NpoLecyaJlbHe 3Ha4eHHs: BOHO iCTOTHO
MiJABUIIYE MPAaKTUYHUN Oap’ep AJid iHO3eMIIsl, IKMW HaMaraeTbCs J0Be-
CTHU JUCKPUMiHALIMHUN HaMip Ziep>KaBHUX MMOCa/0BIIiB y cCIpaBax, MoB’s-
3aHHUX i3 MiZ03POI0 y TEPOPU3MI.

IV. BUCHOBKH

[IpoBeieHr aHai3 mpakTuKU BepxoBHoro Cyay CILIA go3BoJisie chop-
MyJIIOBaTH BUCHOBKH, peJleBaHTHI /11 YKPAlHCBKOTO KOHCTUTYLIMHOIO
1paBa B yMOBaxX BOEHHOI'O CTaHY.

[To-nepiue, 06¢cAr KOHCTUTYLLIHHUX rapaHTii 0cOOM B YMOBAax BilHHU i
60pOTHOU 3 TEPOPU3MOM ICTOTHO 3aJIeXKUTh He JIUILE Bifi TpPOMaJIIHCTBA,
a ¥ Bijy HU3KHU A01aTKOBUX $aKTOPiB: GPi3UYHOI MPUCYTHOCTI HA TEPUTO-
pii nepxaBu (Mezei, Zadvydas), cratycy komb6aTtanTa (Hamdi), a Takox BiJ
TOr0, Y4 HJIeThCS PO PeTyJII0BAaHHA WITATY, Y4 PO dpeJilepaabHy NOJITHKY
HallioHasbHOI 6e3neku (Graham v. Trump v. Hawaii). lle niATBep/KYE TE3y
po Ay>Ke HeOAHOPIiAHY, pparMeHTOBaHy NaJiTPy BU3HAUYEHOCTI MpaB, siKa
He 3BOJUThCA [10 NPOCTOI IUXOTOMII «TPOMa/IIHUH — iHO3eMelb».

[To-gpyre, HaBiTH dopMasibHE TPOMAITHCTBO He y6e3nedye 0coby
BiZi MacoBUX 0OMeXXeHb TPaB y BOEHHUHU 4ac, AKIIO JAeprKaBa alesioe J10
«BiMCbKOBOI HEOOXIJHOCTI» — MPO L]0 KPACHOMOBHO CBi[YUTH CIpaBa
Korematsu, nyuckpeauToBaHa Jivlle dyepe3 74 poku y cupai Trump v.
Hawaii. BoqHouac nopiBHsiHHA Korematsu 3 Hamdi neMOHCTpYy€E NO3HU-

! Ashcroft v. Igbal, 556 U.S. 662 (2009). URL: https://supreme.justia.com/cases/federal/
us/556/662/
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THUBHY eBOJIIOLiI0 JOKTpUHU: 10 2004 p. Cyx y>xe BU3HABaB 3a IpoMajif-
HMHOM-KOMOATaHTOM MiHiMaJIbHe IIpoliecyasbHe /1po NpaB, IKe He MOXe
Oy TH LIJIKOBUTO YCYHEHE HABiTh B YMOBaX BiliHMU.

[To-TpeTe, 010 IHO3EMIIB CIOCTEPIraEThbCA NPOTHUJIEKHA JUHAMIKA
3aJIeXHO BiJl piBHA BJIay, IKa yXBaJlOE 0OMeKEHHS: Ha PiBHI LITATIB Ai€
CcyBopu#l KOHTpOJIb (Graham, Plyler), Toai sik mono ¢efepalbHUX pillleHb
y coepi imMirpanii Ta HalioHa/JIbHOI 6€3MeKH 3aCTOCOBYETHCSA BKpaM
NMo6JIaXKJAUBUM CTaHAAPT paljioHasbHol nigcrasu (Trump v. Hawaii). Boa-
HoYac 1[o/i0 iHO3eMIliB, M036aBJAeHUX CBO6O/U Mo3a TepuTopieto CIIIA,
Cyn mocTynoBO PO3IIMPUB CYAO0BUNA KOHTPOJIb Yepe3 TPUJorivo Rasul —
Hamdan — Boumediene, 110 eMOHCTPYE BiICYTHICTb €IUHO]I JIOTIKH i
CUTYaTUBHICTb CyZ0BOr'0 6GalaHCyBaHHS.

[lo-ueTBepTe, 1 YKpainy, fe ctatTsa 64 KonctuTynii nepesbadae Mox-
JIUBICTb 0OMeXeHHs IIpaB B yMOBaX BOEHHOTO YU HA/I3BUYAaWHOTO CTaHY,
nocsig CIIA niikpecitoe He06XiAHICTb YiTKOTO HOPMAaTUBHOI'O PO3MEXKY-
BaHHs CTATYCiB 3aTPUMaHUX OCi6 (I[MBIILHUM iHO3eMellb, TPOMAASTHUH
Jlep:KaBU-arpecopa, rpoMaJisHUH YKpaiHy, NiJ03ploBaHui y chiBnparti 3
BOPOTOM) i3 rapaHTyBaHHSM [IJIsl KOXKHOI KaTeropii MiHiMa/IbHOTO POIIeCy-
aJIbHOTO f/ipa IPaB, a caMe NpaBa 3HATH NiZiCTaBu 3aTPUMaHHA, 0CKapXKUTH
ixX mepeJ He3aJIeXKHUM OpraHOM Ta KOPUCTYBATHUCS IPABOBOIO J0IIOMOI 010,
3a aHaJIOTi€l0 3 MiHIMa/IbHUM CTaHAAPTOM, BU3HAHUM Y cipaBi Hamdi v.
Rumsfeld, He3a/1e>kHO Bif, CTyIIeHs MOMITHYHOL Yy T/IMBOCTI cripaBu. CucteM-
HUU aHaJ/Ii3 pO3IVIAHYTOI NPAaKTUKHU [03BOJISIE 3allPONIOHYBATH aBTOPCHKY
HecTUpiBHEBY KJaacudikallilo Mojesieil IPaBOBOr'o CTAaTyCy 0COOU B YMOBax
BOEHHOTO CTaHy, N06Y/J0BaHy 32 KPUTEPIEM 3pOCTaHHS JUCKpeLii fepKaBu
Ta 3BY>KeHHs 00CATY CYyZ,0BOI0 3aXUCTY: | pigeHb — MOBHUW KOHCTUTYLI}-
HUU 3aXUCT: TPOMAJIIHU JIePKaBH, UMH CTATyC HE MOXe Oy TH 3BYKEHUU
HIDKYe HEBIICTYNTHOT0 KOHCTUTYLITHOTO MiHIMyMYy HaBiTbh B YMOBax BiHU
(Hamdi). Il piseHb — NiABUILeHUH 3aXUCT: iHO3eMIli, SIKi 3aKOHHO i MOCTiKHO
NPOKMBAIOTh Ha TepuTopil AepxaBu (lawful permanent residents), 10/0
AKHUX 3aCTOCOBYETLCA CYBOPUH CYZ,0BUU KOHTPOJIb 33 AUCKPUMiHALIMHUMHU
kJacudikalissMu Ha piBHI WTaTiB/perioHiB (Graham, Plyler). Il pisenb —
06MeKeHUH 3axUCT: HeJslerajbHi MirpaHTH, YUH CTaTyc nepeGyBaHHA €
HE3aKOHHUM, aJle fKi BCe )X KOPUCTYIOThCA MiHIMaJIbHUM HEBIJCTyITHUM
A/]pOM TNpaB JOAWHU (noxifHa norika Plyler, Zadvydas). IV pieeHb — cnie-
iaJIbHUH pexUM: «BOPOXi iHo3eMIli» (enemy aliens) — rpoMajisiHu Jiep-
»KaBH, 3 AKOI0 BeJleThCA BilHa, 0/I0 AKUX 3aCTOCOBYETBCSA MOCUIEHUHN
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aJMiHiCTpaTHBHUHI KOHTPOJIb, ajie He MOBHe no36aB/ieHHs npaB (Mezei).
V piseHb — BOEHHUH pEXUM: «BOPOXKi KOMOATaHTU» (enemy combatants)
Ta He3aKOHHI KOM6AaTaHTH, YUU CTATyC PEry/I0€EThCS 04HOYAaCHO KOHCTHU-
TYLLiHHUM paBOM, TyMaHiTapHUM NpaBOM i crieljialbHUM BOEHHUM 3aKO-
HOZIaBCTBOM, i3 MiHIMaJIbHHM, aJie He HyJIbOBUM 00CATrOM IpoliecyaJbHUX
rapaHTit (Hamdi, Hamdan). VI piseHb — ekcTepuUTOpiaJbHUN peXXUM: iHO-
3eMIli, 3aTpUMaHi nosa TepuTopi€to JepaBu mif ii pakTUUHUM KOHTPO-
JieM, YMH JOCTYI [0 CYZ,0BOTO 3aXWUCTY BU3HAYAETbCA He GOpMaJbHUM
CYBEpPEHITETOM, a CTyIleHeM KOHTPOJIIO Jiep:KaBy HaJl TEpUTOPI€EIO 3aTPH-
MaHHs (Rasul, Boumediene).

3a3HadeHa kJacudikallis eMOHCTPYE, 10 MPaBOBUU CTATyC iHO3eMIs
He € GiHAPHOIO KAaTEeropi€r «rpoMaJisHUH — iHO3eMellb», a2 CTAHOBUTD
KOHTUHYYM i3 lIJ0HalMeHlIe leCTU MPOMI>KHUX PEXKHUMIB, KOXKEH i3 IKUX
Mag€ BJIaCHY JIOTiKy 6a/JlaHCYyBaHHS MiX Jlep:KaBHUM CyBepeHITeTOM i npa-
BaMHU JIIOAUHU. Takui niJxij fa€ 3Mory po3r/is/iaTy paBa iHO3eMILiB He
SIK CTaTUYHY KaTeropiro ¢opmasibHOI piBHOCTI 4u PpopMaibHOI JUCKPU-
MiHaljii, a IK JUHAMIUHUHN eJleMeHT Mi>)KHapOAHOI cCUCTeMH OGe3MeKH, 1110
HabyBa€e 0c06/IMBOr0 3HAYEHHs caMe Yy Ipoliecax BOEHHOIO Ta IiCJsBO-
€HHOI'O BpPeryJIl0BaHHS. 3apONOHOBAaHA LIecTUPiBHeBa KiaacHdikanis
MozieJied TPaBOBOT0 CTAaTyCy — BiJi IOBHOTO KOHCTUTYLIHHOTO 3aXUCTY
rpoMa/isiHUHA 10 eKCTEPUTOPia/IbHOTO peKUMY 3aTPUMaHOro iHo3eMId —
MOXe CJIyIryBaTH METO0JIOTIYHO OCHOBOIO /IJI CUCTeMaTU3alil yKpaiH-
CbKOI'0 3aKOHOZABCTBA NP0 CTATyC iHO3eMLiB y Nepiof BOEHHOTO CTaHy
Ta NOAAJIbIIOTO MOBOEHHOTO BiZJHOBJIEHHA.
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